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Foreword 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP). The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage
2” and “As Passed”);

 the accompanying documents published with the “As Introduced” print of the
Bill (and any revised versions published at later Stages);

 every Marshalled List of amendments from Stages 2 and 3;
 every Groupings list from Stages 2 and 3;
 the lead Committee’s “Stage 1 report” (which itself includes reports of other

committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
 the Official Report of Stage 2 committee consideration;
 the Minutes (or relevant extracts) of relevant Committee meetings and of the

Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 

Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 

Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 

Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows: 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website (www.parliament.scot). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates was a Members’ Bill introduced by Jim Hume 
MSP which followed the standard 3 stage process described above.  
 
The oral and written evidence received by the Health and Sport Committee at Stage 
1 was published on the web only. That material is annexed to the Stage 1 Report 
and republished in this volume.  
 
The Health and Sport Committee’s Stage 1 Report included web-links to the 
Delegated Powers and Law Reform Committee’s consideration of the delegated 
powers provisions in the Bill and to the Finance Committee’s call for evidence on the 
Financial Memorandum. The reports by the Delegated Powers and Law Reform 
Committee, along with written evidence and extracts from the minutes and the 
Official Reports of the relevant meetings, and responses to the Finance Committee’s 
call for evidence, are included in this volume. Responses to the Health and Sport 
Committee’s  consultation via  Facebook  have not  been included in this volume. 

Further information on that exercise is available in the Stage 1 report.  
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Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to prohibit smoking in private motor vehicles in the presence of 
children, subject to limited exceptions; and for connected purposes. 
 
 
1 Offence of smoking in a motor vehicle with children 

(1) It is an offence for an adult to smoke in a private motor vehicle when–– 

(a) there is a child in the vehicle, and 5 

(b) the vehicle is in a public place. 

(2) Subsection (1) does not apply to a private motor vehicle that is designed or adapted for 
human habitation and which, at the time the smoking occurs, is parked as described in 
subsection (3). 

(3) For the purposes of subsection (2) a vehicle is parked if it is parked for the purpose of 10 
providing human habitation for not less than one night and is being used for that 
purpose. 

(4) It is a defence for a person charged with an offence under subsection (1) to show that, at the 
time the smoking occurred, the person reasonably believed all other occupants of the vehicle 
to be adults. 15 

(5) A person who commits an offence under subsection (1) is liable on summary conviction to a 
fine not exceeding level 3 on the standard scale. 

 
2 Fixed penalties 

The schedule provides for fixed penalties for offences under section 1. 

 
3 Interpretation 20 

(1) In this Act–– 

―adult‖ means a person aged 18 or over, 

―car‖ means a motor vehicle which is not–– 

(a) a goods vehicle, or 

3
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(b) a vehicle of a type not commonly used as a private vehicle and unsuitable 
to be so used,  

―child‖ means a person under the age of 18, 

―motor cycle‖ means a mechanically propelled vehicle which is steered by means 
of handlebars attached to the front wheel, 5 

―motor vehicle‖ means a mechanically propelled vehicle, other than a motor 
cycle, that is intended or adapted for use on roads, 

―private hire car‖ has the meaning given by section 23(1) of the Civic 
Government (Scotland) Act 1982, 

―private motor vehicle‖ means–– 10 

(a) any car which is not a public transportation vehicle, and 

(b) any other motor vehicle which is used primarily for the private purposes of 
the person who owns it or of a person having the right to use it, provided 
that such right to use a vehicle does not include a reference to a person 
whose right to use the vehicle derives only from having paid, or undertaken 15 
to pay, for the use of the vehicle and its driver, 

―public place‖ means a place to which the public, or a section of the public, has 
access whether on payment or otherwise, 

―public transportation vehicle‖ means any vehicle available to the public as a 

means of transportation and includes a taxi and a private hire car, 20 

―taxi‖ has the meaning given by section 23(1) of the Civic Government (Scotland) 
Act 1982. 

(2) In this Act, ―to smoke‖ means to smoke tobacco, any substance or mixture which 
includes it or any other substance or mixture; and a person is to be taken as smoking if 
the person is holding or otherwise in possession or control of lit tobacco, of any lit 25 
substance or mixture which includes tobacco or of any other lit substance or mixture 
which is in a form or in a receptacle in which it can be smoked. 

(3) The Scottish Ministers may by regulations alter any of the following definitions in 
subsection (1)–– 

―car‖, 30 

―private motor vehicle‖, 

―public transportation vehicle‖. 

 
4 Regulations 

Regulations made under section 3(3) or paragraph 8 or 9 of the schedule are subject to 
the affirmative procedure. 35 

 
5 Commencement 

(1) Sections 3 and 4, this section, section 6 and paragraphs 8 and 9 of the schedule come 
into force on the day after Royal Assent. 

(2) The remaining provisions of this Act come into force at the end of the period of 6 
months beginning with the day of Royal Assent. 40 
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6 Short title 

The short title of this Act is the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Act 2015. 
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4 Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
Schedule—Fixed penalty for offences under section 1 

 

SCHEDULE 
(introduced by section 2) 

 
FIXED PENALTY FOR OFFENCES UNDER SECTION 1 

 
Power to give fixed penalty notices 

1 (1) A constable who has reason to believe that a person is committing or has committed an 5 
offence under section 1 may give that person a fixed penalty notice in relation to that 
offence. 

(2) In this schedule, ―fixed penalty notice‖ means a notice offering a person the opportunity 

of discharging any liability to conviction for an offence under section 1 by payment of a 
fixed penalty. 10 

2 A fixed penalty notice may not be given more than 14 days after the day on which the 
offence is believed to have been committed. 

 
Contents of fixed penalty notice 

3 (1) A fixed penalty notice must identify the offence to which it relates and the date on 
which the offence is believed to have been committed and give reasonable particulars of 15 
the circumstances alleged to constitute that offence. 

(2) A fixed penalty notice must also state— 

(a) the amount of the penalty and the period within which it may be paid, 

(b) the person to whom and the address at which payment may be made, 

(c) any method by which payment may be made, 20 

(d) the person to whom and the address at which any representations relating to the 
notice may be made, 

(e) the consequences of not making a payment within the period for payment in 
accordance with the notice.  

(3) The person specified under sub-paragraph (2)(b) must be such clerk of court as is 25 
specified in the fixed penalty notice. 

(4) The person specified under sub-paragraph (2)(d) must be a person at such office of the 
Police Service of Scotland as is specified in the fixed penalty notice. 

 
Amount of fixed penalty and period for payment 

4 (1) The fixed penalty for an offence under section 1 is £100. 30 

(2) The period for payment of the fixed penalty is the period of 29 days beginning with the 
day on which the notice is given. 

 
Effect of notice and payment of penalty 

5 (1) This paragraph applies where a person is served with a fixed penalty notice in respect of 
an offence under section 1. 35 

(2) No proceedings for the offence may be commenced before the end of the period for 
payment of the penalty. 

6
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(3) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of that period or is accepted after that time. 

(4) Subject to sub-paragraph (3), proceedings may be commenced at any time after the end 
of the period for payment, and after such commencement payment of the penalty must 
not be accepted. 5 

(5) In proceedings for the offence, a certificate which— 

(a) purports to be signed by the clerk of court specified in the fixed penalty notice, 
and 

(b) states that payment of an amount specified in the certificate was or was not 
received by a date so specified, 10 

is sufficient evidence of the facts stated. 

 
Power to withdraw notices 

6 (1) A constable may issue to the person to whom a fixed penalty notice has been given, and 
to the clerk of court specified in the fixed penalty notice, a notification withdrawing the 
fixed penalty notice— 15 

(a) at a time when proceedings have not been commenced, and 

(b) if, in light of representations made under paragraph 3(2)(d) or for any other 
reason, the constable considers that a fixed penalty notice ought not to have been 
given. 

(2) Where a notice of withdrawal under sub-paragraph (1) is given no proceedings are to be 20 
commenced against that person for the offence in question. 

 
Repayment of fixed penalty 

7 Where–– 

(a) a notice of withdrawal under paragraph 6(1) is given, or 

(b) proceedings for an offence in respect of which a fixed penalty notice has been 25 
given are commenced (other than proceedings which are precluded by paragraph 
5(3)), 

any amount which has been paid by way of penalty in pursuance of the fixed penalty 
notice is to be repaid by the court. 

 
Regulations 30 

8 The Scottish Ministers may make regulations about— 

(a) the application of fixed penalties paid under this schedule, 

(b) the keeping of accounts, and the preparation and publication of statements of 
account, relating to fixed penalties under this schedule. 

9 The Scottish Ministers may by regulations— 35 

(a) modify paragraph 4(1) to substitute a different fixed penalty, 

(b) modify paragraph 4(2) to substitute a different period for payment of a fixed 
penalty, 

7
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(c) make provision about the method or methods by which a fixed penalty may be 

paid. 
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SP Bill 58–EN  Session 4 (2014) 

 
 

SMOKING PROHIBITION (CHILDREN IN MOTOR 

VEHICLES) (SCOTLAND) BILL 

 
—————————— 

 
EXPLANATORY NOTES 

(AND OTHER ACCOMPANYING DOCUMENTS) 

 
 
 
 
CONTENTS 

As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents are 
published to accompany the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
introduced in the Scottish Parliament on 15 December 2014: 

 Explanatory Notes; 

 a Financial Memorandum; 

 Jim Hume’s statement on legislative competence; and 

 the Presiding Officer’s statement on legislative competence. 

A Policy Memorandum is published separately as SP Bill 58–PM. 
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EXPLANATORY NOTES 

 
INTRODUCTION 

1. These Explanatory Notes have been prepared by the Non-Government Bills Unit on 
behalf of Jim Hume MSP, the member who introduced the Bill. They have been prepared in 
order to assist the reader of the Bill and to help inform debate on it. They do not form part of the 
Bill and have not been endorsed by the Parliament. 

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 
or schedule, does not seem to require any explanation or comment, none is given. 

OVERVIEW OF THE BILL 

3. The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill prohibits smoking 
by an adult in any private motor vehicle in the presence of a child, while that vehicle is in a 
public place. There are exceptions to the prohibition which take account of members of the 
Travelling community and holiday-makers who use their vehicles as permanent or temporary 
homes. Breach of the prohibition is made a criminal offence. A fixed penalty notice regime is 
provided as an alternative means of enforcement. 

COMMENTARY ON SECTIONS 

The structure of the Bill 

4. The Bill has six sections and a schedule. Sections 1 and 2 comprise the main provisions 
of the Bill. Section 3 deals with interpretation, section 4 with regulations, section 5 with 
commencement and section 6 sets out the Bill’s short title. 

5. The schedule sets out the details of the fixed penalty notice (FPN) regime. 

Section 1 – Offence of smoking in a motor vehicle with children 

6. Section 1 sets out the offence created by the Bill. With one exception (and subject to the 
defence contained in subsection (4)), the offence is committed in any situation where an adult 
(i.e. person aged 18 or over) smokes in a private motor vehicle when a child (i.e. person under 
the age of 18) is also present in the vehicle and the vehicle is in a public place. 

7. The exception is set out in subsection (2). Read together with subsection (3), this 
provides that the offence is not committed if the vehicle is designed or adapted for human 
habitation – a motorhome for example – and is parked, and is being used, for the purpose of 
providing human habitation for at least one night (for example, by a member of a Travelling 
community, or by a holiday-maker).  

3
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8. Subsection (4) creates a defence for a person who is charged with an offence under 
subsection (1) if that person can show that, at the time the smoking occurred, he or she 
reasonably believed all the other occupants of the vehicle to be adults (i.e. persons aged 18 or 
over). In such circumstances, a FPN could still be validly issued, but it would be open to the 
alleged offender to refuse to pay the penalty and rely on the defence in any consequent court 
proceedings.  

9. Subsection (5) deals with the penalty for committing the offence in subsection (1) which, 
on summary conviction, is a fine not exceeding level 3 on the standard scale (currently £1,000).  
In practice, FPNs will normally be offered as an alternative to prosecution therefore any such 
fine is only likely to be incurred if a FPN was not paid, a decision was then made to prosecute 
the person concerned for the section 1 offence, and the person was then convicted in the Sheriff 
or Justice of the Peace Court (which would decide the amount of the fine, up to the maximum 
allowable, according to the facts and circumstances). 

Section 2 – Fixed penalties 

10. This section introduces the schedule to the Bill, which describes the arrangements for 
fixed penalties for offences under section 1. The provisions of the schedule are described in 
greater detail below. 

Section 3 – Interpretation 

11. Section 3 sets out definitions of key terms used in the Bill. Reading these definitions 
together means that “private motor vehicle” excludes motor cycles, scooters and mobility aids 

which are steered by means of handlebars attached to the front wheel. Public transportation 
vehicles (including taxis and private hire vehicles) are also excluded since smoking in them is 
already an offence under the Smoking, Health and Social Care (Scotland) Act 2005, which 
prohibits smoking in enclosed public spaces. Several of the definitions contained in section 3 
(“car”, “private motor vehicle” and “public transportation vehicle”) are based on those in the 
Prohibition of Smoking in Certain Premises (Scotland) Regulations 2006 (made under the 2005 
Act). These definitions are used to define the scope of the private vehicles exemption under the 
2005 Act/2006 Regulations, and are also used to determine what is a “private motor vehicle” 

falling within the scope of the offence under section 1 of the Bill. 

12. Section 3(3) allows the Scottish Ministers to alter, by regulations, certain definitions 
contained in section 3, namely “car”, “private motor vehicle” and “public transportation 

vehicle”. As stated above, these definitions are based on counterparts in the 2006 Regulations 

which are amendable by subordinate legislation. It is desirable, therefore, to provide powers for 
Ministers to be able to adjust the relevant definitions in this Bill so that an alignment can be 
maintained with corresponding definitions under the 2005 Act. 

Section 4 – Regulations 

13. Section 4 provides that regulations made under section 3(3) or paragraph 8 or 9 of the 
schedule are subject to the affirmative procedure (that is, they require approval by resolution of 
the Parliament). 

4
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Section 5 – Commencement 

14. Section 5 provides for the commencement of the Bill. Sections 3 and 4, this section and 
section 6 come into force the day after Royal Assent, as do paragraphs 8 and 9 of the schedule. 

15. Paragraph 8 of the schedule allows the Scottish Ministers to make regulations about the 
application of fixed penalties and the arrangements for accounting for income received, while 
paragraph 9 includes the power to make provision about methods of payment. Commencing 
these paragraphs immediately after Royal Assent will allow regulations to be put in place in 
advance of any FPNs being issued. 

16. The remaining provisions come into force at the end of the period of six months 
beginning with the day of Royal Assent. The six month period is designed to allow time to 
publicise the ban, to carry out any necessary training and to update administrative systems in the 
Police, Court and Procurator Fiscal services. 

Schedule – Fixed penalty for offences under section 1 

17. The schedule makes detailed provision about FPNs. Paragraphs 1 and 2 define the 
circumstances and timescales in which FPNs may be given. The FPN is an alternative to 
prosecution – that is, it allows the offender to pay a modest amount in return for avoiding any 
risk of a criminal conviction and a potentially much higher fine. The FPN may not be given more 
than 14 days after the day on which the offence is believed to have been committed. This 14 day 
period will allow time for any further investigation into the apparent offence – such as checking 
evidence of the ages of those in the vehicle.  

18. Paragraph 3 prescribes the content of the FPN, which must specify the date and describe 
the circumstances of the alleged offence.  It must also state the amount of the penalty, details of 
when and how it can be paid and the consequences of failing to do so (i.e. the risk of 
prosecution).  The FPN must also provide contact details for a person to whom representations 
about it may be made. This is to allow the person to whom it is issued to challenge the FPN if, 
for example, he or she denies committing the offence or believes there were extenuating 
circumstances.  

19. Paragraph 4 sets the amount of the fixed penalty as £100 and the period in which it must 
be paid as 29 days. The 29-day period allows a full four weeks to pay the FPN, not including the 
day on which the offence was committed. Both the amount and the period are variable by 
regulations under paragraph 9 (see below). 

20. Paragraph 5 sets out the consequences of payment and non-payment of a FPN. It provides 
that no proceedings (i.e. prosecution) can be commenced within the 29-day period, nor may 
proceedings be commenced or continued after that period has ended if payment has been made 
during it.  

21. Paragraph 6(1) provides for the withdrawal of a FPN prior to commencement of 
proceedings where a constable considers that it ought not to have been given – including on the 
basis of representations made by the person to whom the FPN was issued.  Paragraph 6(2) 

5
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explains the consequences of withdrawal of a FPN - i.e. that no proceedings are to be 
commenced. 

22. Paragraph 7 concerns the repayment of penalties where a notice of withdrawal under 
paragraph 6(1) has been given or where a penalty has been paid after proceedings have been 
properly commenced. In either circumstance, the sum must be repaid.  

23. Paragraph 8 gives the Scottish Ministers the power to make regulations regarding the 
application of fixed penalties paid under the schedule (for example, to provide that a proportion 
of the revenue is used to offset the administrative costs involved) and arrangements for the 
preparation and publication of statements of account relating to fixed penalties. 

24. Under paragraph 9, the Scottish Ministers are also able, by regulations, to alter the 
amount of the fixed penalty (for example, to reflect inflation, or if there is evidence that the 
amount is an insufficient deterrent), to alter the time period allowed for the payment of FPNs and 
to provide for and alter the method or methods by which a fixed penalty may be paid. 

25. Regulations made under paragraphs 8 and 9 are subject to the affirmative procedure (i.e. 
they require approval by resolution of the Parliament) (see section 4). 

6

16



These documents relate to the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
Bill (SP Bill 58) as introduced in the Scottish Parliament on 15 December 2014 

 
 

FINANCIAL MEMORANDUM 

INTRODUCTION 

1. This Financial Memorandum has been prepared by the Non-Government Bills Unit on 
behalf of Jim Hume MSP, the member who introduced the Bill, to satisfy Rule 9.3.2 of the 
Parliament’s Standing Orders.  It does not form part of the Bill and has not been endorsed by the 
Parliament. 

2. The purpose of this Financial Memorandum is to set out the best estimates of the 
administrative, compliance and other costs to which the provisions of the Bill will give rise, and 
an indication of the margins of uncertainty in these estimates. 

3. The Bill creates a new criminal offence, committed by any adult (aged 18 or over), where 
that adult smokes in a private motor vehicle in the presence of a child (under 18 years of age) 
while that vehicle is in a public place (subject to limited exceptions). 

4. The offence is to be enforced mainly by a fixed penalty regime, as an alternative to 
prosecution, although there is also provision for offenders who are convicted to be fined. The 
principle behind the Bill is to provide protection for a vulnerable section of society, by 
encouraging a culture shift in attitudes, so any revenue generated through fixed penalties or fines 
is expected to be modest.  (Note: Revenues from fixed penalties and fines are “designated 

receipts” under section 64 of the Scotland Act 1998 and the Scotland Act (Designation of 
Receipts) Order 2009. This requires the Scottish Ministers to pay equivalent amounts to the UK 
Treasury, meaning that the income goes towards public spending in the whole of the UK, and not 
just in Scotland). 

BACKGROUND 

Estimating the number of fixed penalty notices 

Introduction 

5. Before any estimates are made of the likely costs to the various bodies responsible for 
enforcing the Bill (i.e. Police Scotland, Scottish Court Service, and the Crown Office and 
Procurator Fiscal Service), it is necessary to explore the numbers of fixed penalty notices (FPNs) 
likely to arise as a result of the new legislation. 

6. Current estimates suggest that approximately 60,000 children in Scotland are exposed to 
second-hand smoke (SHS) in a car each week.1 Some of these cases will involve more than one 
child being exposed to SHS from a single adult while other cases could involve more than one 
adult smoking in the presence of a single child. However, it is reasonable to assume that the 
number of adults in Scotland currently engaged in the activity of smoking in a car with a child 
present is likely to be in the region of 60,000.  

                                                 
1 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation (question 2). (2013) 
Available at: http://jimhume.org/en/document/consultation-responses#document [Accessed 29 October 2014]. 
[Link no longer operates] 
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7. It can be anticipated that, since the vast majority of adults comply with the law on 
seatbelts and the use of mobile devices, and there was very good compliance with the Smoking, 
Health and Social Care (Scotland) Act 20052, the same can be predicted for this new offence and 
it is therefore likely that the numbers of those committing this offence, being detected and 
receiving FPNs will be low. 

Other legislation affecting car users 

8. Figures supplied by Police Scotland for 2013/14 reveal that over 36,000 seatbelt offences 
and over 34,000 mobile device offences were detected. 64% of people over the age of 17 in 
Scotland drive on a regular or occasional basis3, which equates to approximately 2,787,000 
individuals. This means that the number of seatbelt offences equates to approximately 1.3% of 
the driving population and the number of mobile device offences to approximately 1.2% of that 
population. 

9. The number of individuals capable of committing the offence of smoking in a car with a 
child present is very much lower, estimated above to be in the region of 60,000. If a similar 
percentage of that number were to be detected breaching the new legislation, it would result in 
between 700 and 800 FPNs being issued annually. However, detection of this offence is not 
likely to be as straightforward as detection for seatbelt and mobile device offences since it is not 
immediately obvious, on observing traffic, whether passengers are present (small children may 
not be visible) and whether passengers are likely to be below the age of 18. For this reason, the 
number of FPNs issued in a year is likely to be lower than 700. 

Previous legislation on smoking 

10.  The rate of offences detected under the 2005 Act is likely to be informative. Following 
the implementation of the Act, compliance data was collected by local authorities. The number 
of FPNs issued to individuals in a series of three month periods have been published by the 
Scottish Government4 and record that, in the year following the commencement of the 2005 Act 
(1 April 2006 – 31 March 2007), 620 FPNs were issued to individuals: therefore around 0.06% 
of the 924,000 smokers in Scotland received a FPN in the year following the introduction of the 
ban on smoking in public places. 

11. Figures for the second year following the ban (March 2007 – April 2008) were higher. 
1,187 FPNs were issued. This figure means that in the region of 0.1% of the smoking population 
received a FPN for breaking the law in that period. 

12. Clearly, the opportunities to commit the offence created by this Bill are considerably 
fewer than for smoking in enclosed public spaces, since only a subset of smokers drive in 
vehicles with children present. If FPNs were issued to 0.1% of the 60,000 estimated to be 

                                                 
2 Smoking, Health and Social Care (Scotland) Act 2005 (asp 13). Available at: 
http://www.legislation.gov.uk/asp/2005/13/section/4 [Accessed 29 October 2014]. 
3 Transport Scotland. Scottish Transport Statistics No 32 2013 Edition. Table 11.10. Available at: 
http://www.transportscotland.gov.uk/statistics/j285663-14.htm#table1110 [Accessed on 4 November 2014]. 
4 Scottish Government: Healthier Scotland Clearing the air. Available at: 
http://www.clearingtheairscotland.com/latest/index.html [Accessed October 2014] 
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currently engaged in smoking in cars while children are present, then that would result in around 
60 FPNs being issued annually. 

Experience from other countries implementing similar legislation 

13. In the first six months after introduction of similar legislation in Australia, 158 on-the-
spot fines (the equivalent of fixed penalty notices) were recorded in Queensland (population 4.8 
million) and 138 in Victoria (population 5.8 million) respectively.5 In New South Wales 
(population 7.4 million) 1,330 on-the-spot fines were issued for people smoking in cars when 
children under the age of 16 were present in the four years following the ban – an average of 332 
per annum6. While the laws in these different jurisdictions are not identical to this Bill and the 
states involved will have different smoking demographics and will have promoted and enforced 
the ban in various ways, these figures suggest an estimate in the region of 280 for Scotland 
(population 5.3 million). 

Conclusion 

14. Based on the above information on compliance with Scottish smoking legislation and 
other legislation affecting car users, taking into account estimates of the numbers of those in 
Scotland currently smoking in cars while children are present and combining this with evidence 
of detection rates for similar offences in other legislatures, the number of FPNs issued annually 
as a result of the Bill is likely to be in the region of 200.  

COSTS ON THE SCOTTISH ADMINISTRATION 

Scottish Government 

15. The provisions of the Bill do not place any obligations directly on the Scottish 
Government but it is anticipated that they would wish to publicise the ban and the ban is unlikely 
to succeed without publicity. The advertising costs to the Scottish Government are therefore set 
out below. 

Costs for advertising 

16. Advertising costs are published on the Scottish Government website.7 Total advertising 
spend in relation to smoking in 2005-06, in the lead-up to the implementation of the smoking ban 
under the 2005 Act – a major shift in policy which affected many people – was just over 

                                                 
5 Herald Sun. (2010). Smoking ban burns parents. Available at: 
http://www.heraldsun.com.au/news/victoria/smoking-ban-burns-parents/story-e6frf7kx-
1225912518244?nk=75d784cd36050bffc2f2fdfce4b40679 [Accessed 29 October 2014]. 
6 New South Wales Government. Public Health (Tobacco) Act 2008 Statutory Review Discussion Paper. Page 11. 
Available at: http://www.health.nsw.gov.au/legislation/Documents/tobacco-act-review-discussion-paper.pdf 
[Accessed on 4 November 2014]. 
7 Scottish Government. Advertising spend. Available at: 
http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend [Accessed 29 
October 2014]. 
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£1 million.8 In 2006-07, spend was significantly lower – just under £45,000.9 (The ban came into 
force on 26th March 2006). 

17. In 2010-11 the Scottish Government spent significant sums under “Tobacco (Cessation, 

Legislation)”, incorporating initiatives and raising public awareness of the restrictions on 

tobacco advertising and sales in the Tobacco and Primary Medical Services (Scotland) Act 2010 
(“the 2010 Act”).

10 The spend in this period is identified as just under £350,00011, broadly in line 
with the estimate set out in paragraph 77 of the Financial Memorandum to the Bill leading to the 
2010 Act (£400,000 for set up and year one costs associated with the registration scheme). The 
average spend from 2010-11 to 2012-13 is just under £400,00012. 

18. Scottish Government expenditure on advertising related to smoking therefore tends to 
peak around legislation then stabilise. It is expected that this would be mirrored around this 
legislation, although it should be noted that the Scottish Government is already very active with 
campaigns designed to protect people from second-hand smoke. 

19. Chapter 5 of the Scottish Government’s Tobacco Control Strategy focuses on “protecting 

people from second-hand smoke” and includes a section on “reducing children’s exposure to 
second-hand smoke in enclosed spaces”.

13 Page 25 of the Strategy states that the Scottish 
Government will “run a social marketing campaign … to raise awareness of second-hand smoke 
in enclosed spaces and to support people to reduce the harm it can cause”. The recent “Take it 

Right Outside” campaign
14 focused on protecting children from the harmful effects of second-

hand smoke in the home and car. 

20. The Scottish Government has advised the Non-Government Bills Unit that “the money 

set aside from 2013-15 was used for the recent Take it Right Outside campaign”, with the current 

campaign spend allocation on smoking prevention being up to March 2015.15 Information on 
expenditure for 2013-14 is not currently available, although is expected to be published later this 
year.  

                                                 
8 £1,056,867.36. Scottish Government. Details of the 2005-2006 spend. Available at:  
http://www.scotland.gov.uk/About/People/Directorates/Communications/adspend0607 [Accessed 29 October 2014].  
9 £43,288.31. Scottish Government. Details of the 2006-2007 spend. Available at: 
http://www.scotland.gov.uk/About/People/Directorates/Communications/adspend2006-07 [Accessed 29 October 
2014]. 
10 Tobacco and Primary Medical Services (Scotland) Act 2010 (asp 3). Available at: 
http://www.legislation.gov.uk/asp/2010/3/contents [Accessed 6 November 2014]. 
11 £334,717.92. Scottish Government. Details of the 2010-11 spend. Available at: 
http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend/Spend-2010-
11 [Accessed 30 October 2014]. 
12 £382,897.28, as an average of the following figures: 2010-11 spend, £334,717.92; 2011-12 spend, £466,673.47; 
2012-13 spend, £347,300.46. Scottish Government. Advertising spend. Available at: 
http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend [Accessed 30 
October 2014]. 
13 Scottish Government. (2013) Creating a Tobacco-free Generation: A Tobacco Control Strategy for Scotland. 
Available at: http://www.scotland.gov.uk/Resource/0041/00417331.pdf [Accessed 29 October 2014]. 
14 Scottish Government. (2014) Campaign urges smokers to ‘take it right outside’. Available at: 
http://news.scotland.gov.uk/News/Campaign-urges-smokers-to-take-it-right-outside-abb.aspx [Accessed 30 October 
2014]. 
15 Scottish Government correspondence to the Non-Government Bills Unit. September 2014. 
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21. Early analysis16 of the campaign shows that 18% of people have (as a result of the 
campaign) tried to stop smoking altogether and 13% have stopped smoking in the home, while 
4% have stopped smoking at all in the car, and 3% don’t smoke in the car when children are 
present. The figures for smoking in cars are likely to reflect the lower incidence of the behaviour 
in general among the smoking population, since many smokers already refrain from this 
behaviour and a proportion do not travel by car.  

22. It is anticipated that the cost for a high-profile advertising campaign in relation to this 
legislation will not be as significant as it was for the campaign prior to the smoking ban coming 
into effect, as that and subsequent smoking-related legislation has created a greater public 
awareness of the impacts of smoking and second hand smoke. Nevertheless, this would be a new 
campaign to highlight new laws coming into effect, and it would be for the Scottish Government 
to determine the most effective way of raising awareness and getting the message across. It is 
estimated that the cost of a suitably high-profile campaign would be between £250,000 and 
£300,000. 

23. This potential cost could be spread over one or two financial years, subject to the Scottish 
Government’s decision on how best to implement the campaign. It is anticipated that the costs of 
follow-up public information or social advertising campaigns will be linked with other 
campaigns and would not, therefore, impact on on-going average expenditure beyond the year of 
legislation.  

Scottish Court Service 

Collecting penalties 

24. It is estimated (as set out in the background to this memorandum) that in the region of 
200 FPNs will be issued per year as a result of detection of the new offence. 

25. The Scottish Court Service will be responsible for collecting sums payable under any 
FPNs arising. This is a practice with which the Court Service is already familiar and the work 
involved is expected to fall within the regular daily routine of the Court Service, with no 
significant additional cost implications. The Scottish Court Service, in correspondence with the 
Non-Government Bills Unit, confirmed that “the costs of collection are offset by a 10% retention 

element and therefore the costs of collecting any increase would be met through the agreed 
retention arrangements”.

17 The Bill contains a provision (in the schedule at paragraph 8) 
conferring power on Scottish Ministers to make regulations about the application of fixed 
penalties paid under this schedule. It will be possible therefore, for Scottish Ministers to ensure 
that the practice of collecting fixed penalties continues to be cost-neutral. 

Costs of prosecution when FPNs are challenged or not paid 

26. Police Scotland informed the Non-Government Bills Unit that an average of 
approximately 20-25% of FPNs which are issued for seatbelt and mobile device offences are not 
                                                 
16Story and the Scottish Government. (September 2014) ‘Take it right outside’ Campaign Tracking Research: Key 
findings – Post-campaign. Page 41. Available at:  http://www.scotland.gov.uk/Resource/0045/00459841.pdf 
[Accessed 30 October 2014]. 
17 Scottish Court Service. Email to the Non-Government Bills Unit. October 2014. 
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paid and, as a consequence, result in reports being submitted to the Crown Office and Procurator 
Fiscal Service (COPFS). The Scottish Court Service, in correspondence with the Non-
Government Bills Unit, quoted a figure of 26% for challenged or unpaid penalties. Based on the 
estimate of 200 FPNs being issued annually, then approximately 55 penalties would be 
challenged or unpaid if it is assumed that there will be a similar level of non-payment of FPNs 
associated with this offence.  

27. In the 12 months following the passage of the 2005 Act, there was one prosecution of an 
individual for smoking in a public place. Following that year, numbers remained low, ranging 
between zero in some years and peaking at eight prosecutions in 2010-1118. It is likely, therefore, 
that the number of cases proceeding to prosecution would be very small indeed and the resulting 
cost could therefore be absorbed within current budget levels.  

28.  Audit Scotland estimated in 2011 that the total cost of processing a summary case was 
£2,14819, a cost borne between the Police Service, the Court Service and the Crown Office and 
Procurator Fiscal Service.  This figure may have increased since then due to inflation. As with 
fixed penalty income, all fines collected by the Scottish courts following successful convictions 
are remitted to the UK Treasury and so contribute to the funds available for public expenditure 
throughout the UK. There is no mechanism for the courts to retain a proportion of fine income to 
offset administrative costs as is the case with fixed penalties.  

Crown Office and Procurator Fiscal Service 

29. Following challenge or non-payment of a fixed penalty, the Police are required to make a 
standard prosecution report to the COPFS. As set out above, it is estimated that approximately 55 
reports are likely to be made to the COPFS each year as a result of the Bill.  

30. It is a matter for the COPFS whether to prosecute on the basis of reports it receives from 
the Police. In considering whether there is a public interest benefit in bringing proceedings, 
prosecutors take a number of factors into account, including the interests of the victim, the 
accused and the wider community. This can involve competing interests and will vary with every 
case. Taking this into account and bearing in mind the rate of prosecutions arising as a result of 
the 2005 Act, it seems likely that the number of cases meeting the test, and hence the number of 
prosecutions, would be very low. Nevertheless, while the rate of prosecution is likely to be low, 
some staff time will be required to review each case referred to the COPFS in order to reach a 
decision on whether prosecution is the appropriate course of action. COPFS was unable to 
provide information on the costs of reaching decisions on whether to take proceedings.20 

COSTS ON LOCAL AUTHORITIES 

31. Responsibility for enforcing the fixed penalty regime introduced by this Bill will lie 
solely with the Police Service of Scotland (see below) and there are therefore no costs to local 
authorities.  

                                                 
18 Figures provided to SPICe by Scottish Government officials. November 2014. 
19 Audit Scotland. (2011) An overview of Scotland’s criminal justice system. Page 17. Available at: 
http://www.audit-scotland.gov.uk/docs/central/2011/nr_110906_justice_overview.pdf [Accessed 30 October 2014]. 
20 Crown Office and Procurator Fiscal Service. Email to the Non-Government Bills Unit. October 2014. 

12

22

http://www.audit-scotland.gov.uk/docs/central/2011/nr_110906_justice_overview.pdf


These documents relate to the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
Bill (SP Bill 58) as introduced in the Scottish Parliament on 15 December 2014 

 
 
COSTS ON OTHER BODIES, INDVIDUALS AND BUSINESSES 

Police Service of Scotland 

32. The Police Service of Scotland will be responsible for enforcing the legislation, using 
existing powers to stop vehicles. It is envisaged that the police will enforce the prohibition 
through its routine monitoring of traffic offences, with the detection of any offence under this 
Bill undertaken in the same way as currently conducted for the enforcement of legislation 
regarding the use of seatbelts or hand-held devices. 

33. This additional responsibility does not introduce any significant changes to police 
procedures; it just introduces a new facet to roadside operations. Police Scotland, in 
correspondence with the Non-Government Bills Unit, stated that “minor costs” will be incurred 

to amend fixed penalty administration systems with details of the new offence and to update 
electronic notebooks and paper ticket books.21  

34. As set out in the background to this memorandum, it is estimated that in the region of 200 
FPNs will be issued as a result of the Bill. Some training will be necessary in order to inform 
officers of the new offence, the powers associated with it and methods for dealing with it. Police 
Scotland, in correspondence with the Non-Government Bills Unit, anticipated that the costs 
involved in this will be minimal. 

35. Following challenge or non-payment of a fixed penalty, the Police are required to make a 
standard prosecution report to the COPFS.  As set out above, it is estimated that approximately 
55 reports are likely to be made by the Police to the COPFS each year as a result of the Bill. The 
production of these reports will involve minor administrative costs to the Police Service. 

Health Boards 

36. The cost implications of the Bill for Health Boards are long-term savings in treating 
smoking-relating illnesses (which should decline as a result of fewer children being exposed to 
SHS and some adults being prompted to quit smoking or smoking less) and the shorter-term cost 
of providing smoking cessation services (which may increase if the Bill prompts more people to 
attempt to stop smoking and results in an increased demand for such services). 

Smoking related illnesses 

37. It is estimated that it costs the NHS in Scotland around £400m each year to treat 
smoking-related illness.22 Other estimates range from at least £300m to in excess of £500m 
depending on the methodology applied.23 The Scottish Public Health Observatory has estimated 
that a one per cent reduction in smoking prevalence would save around 540 lives a year; reduce 

                                                 
21 Police Scotland. Letter to the Non-Government Bills Unit. October 2014. 
22 Scottish Government. (2013) Publication of Scottish Government Tobacco Control Strategy. Available at: 
http://www.scotland.gov.uk/topics/health/services/smoking [Accessed 30 October 2014]. 
23 ScotPHO Smoking Ready Reckoner (2011 Edition, published January 2012), Tables 3 and 4. Available at: 
http://www.scotpho.org.uk/downloads/scotphoreports/scotpho120626_smokingreadyreckoner.pdf [Accessed 30 
October 2014][link is no longer accessible]. 
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smoking-attributable hospital admissions by around 2,300; and reduce estimated NHS spending 
on smoking-related illness by between £13 million and £21 million.24  

38. The 2013 Scottish Household Survey shows that 23.1% (approximately 924,000) of the 
adult population smokes, representing a 5% reduction over the last ten years, although the rate 
has remained at around 23 per cent each year since 2011.25 

39. Recent work from the Royal College of Physicians has estimated the health burden of 
children’s exposure to SHS at a UK level each day. Approximately 800 children see a doctor as a 
result of ill-health linked to their exposure to second-hand smoke, with 25 of these serious 
enough to be admitted to hospital.26 This would indicate that approximately 60-70 children see a 
doctor while two children are admitted to hospital in Scotland each day due to exposure to 
SHS.27  

40. A study was carried out in 2006 to detect any change in exposure to SHS among primary 
schoolchildren in Scotland after the implementation of the 2005 Act.28 Salivary cotinine 
concentrations, reports of parental smoking, and exposure to tobacco smoke in public and private 
places were compared before and after legislation. The study found that the legislation reduced 
exposure to SHS among young people in Scotland, particularly among groups with lower 
exposure in the home. No evidence of increased SHS exposure in young people associated with 
displacement of parental smoking into the home was found. The study concluded that Scottish 
smoke-free legislation had therefore had a positive short term impact on young people’s health, 
but added that further efforts were needed to promote both smoke-free homes and smoking 
cessation. 

41. A study carried out by the University of Glasgow and published in the New England 
Journal of Medicine found that the 2005 Act was responsible for a reduction in hospital 
admissions for asthma among children.29 

42. Smoking bans are known to increase the rate of smoking cessation and quit attempts.30  
Aberdeen University’s Respiratory Group stated that “we would anticipate immediate health 

benefits to result from this exposure reduction” and added “we would expect to see some 

                                                 
24 ScotPHO Smoking Ready Reckoner (2011 Edition, published January 2012), Page 4. Available at: 
http://www.scotpho.org.uk/downloads/scotphoreports/scotpho120626_smokingreadyreckoner.pdf  [Accessed 30 
October 2014][link is no longer accessible]. 
25 Scottish Government. (2013) Scotland’s People. Annual report: Results from 2013. Scottish Household Survey, 
page 96. Available at: http://www.scotland.gov.uk/Resource/0045/00457570.pdf [Accessed October 2014]. 
26 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation. Page 1. Available at: 
http://jimhume.org/en/document/consultation-responses#document [Accessed 30 October 2014]. 
27 Calculated on the Scottish population being 8.3% of that of the UK and not accounting for different smoking 
behaviours that might exist amongst the countries forming the UK. 
28 The British Medical Journal. (2007) Changes in child exposure to environmental tobacco smoke (CHETS) study 
after implementation of smoke-free legislation in Scotland: national cross sectional survey. Available at: 
http://www.bmj.com/content/335/7619/545.full [Accessed 28 October 2014]. 
29 Mackay, D., Haw, S., Ayres, J.G., Fischbacher, C. and Pell, J.P.(2010) Smoke-free legislation and hospitalizations 
for childhood asthma. New England Journal of Medicine, 363. pp. 1139-1145. Available at: 
http://eprints.gla.ac.uk/42802/1/42802.pdf [Accessed 30 October 2014]. 
30 Musiello, T. 2009. An investigation into the effects of the Scottish smoking ban. PhD thesis. Chapter 2.3. Queen 
Margaret University. Available at: http://etheses.qmu.ac.uk/116/1/116.pdf [Accessed 29 October 2014]. 
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reduction in GP consultation rates and hospital admissions with the consequent financial benefits 
that would bring”.

31 

43. While these savings and health benefits are not easy to quantify (especially since children 
who are currently exposed to SHS in cars may continue to be exposed in the home) it must be 
assumed that some level of saving will be achieved as a result both of a reduction in exposure to 
SHS among the young, and as a result of adults cutting down or deciding to stop smoking once 
the new offence comes into force. 

44. Monitoring of the 2005 Act and an examination of similar bans in other countries shows 
that smoke-free legislation can be “associated with an increase in smoke-free homes, a tendency 
to smoke less, and more successful cessation attempts”.

32 It is widely understood that children 
who are exposed to smoking behaviours are more likely to take up the habit themselves33 
therefore some long-term health benefits in the population can be anticipated as a result of some 
individuals viewing this Bill as an incentive to cease smoking. 

45. While it cannot be assumed that this legislation will have the same level of impact as the 
2005 Act, (since it affects a subset of smokers, who will only be prevented from smoking at 
certain points in their day) it can be predicted that it will have some influence on smoking 
prevalence and that consequent savings to Health Boards will therefore be realised.  

46. Aberdeen University’s Respiratory Group, in its response to the member’s consultation, 
cited research34 that showed that a predicted “displacement effect” of the 2006 ban on smoking 

in public places (i.e. that more smoking would take place in the home) did not occur. It can be 
predicted therefore that an inability to smoke in vehicles will not simply mean more cigarettes 
are smoked elsewhere but that the total number of cigarettes smoked is likely to decline as a 
result of this Bill. Such a reduction would bring health benefits to both smoker and the young 
people around them with consequent health budget savings.  

47. It is anticipated that savings to Health Boards would increase incrementally, as smoking 
behaviours and attitudes to smoking and exposing children to smoking change over time partly 
as a result of this Bill. 

Cessation services 

48. Health Boards currently receive an annual allocation of £11m to deliver Smoking 
Cessation services. The ban on smoking in enclosed public places, effected through the 2005 

                                                 
31 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation. Page 2. Available at: 
http://jimhume.org/en/document/consultation-responses#document [Accessed 30 October 2014]. 
32 The British Medical Journal. (2007) Changes in child exposure to environmental tobacco smoke (CHETS) study 
after implementation of smoke-free legislation in Scotland: national cross-sectional survey. Available at: 
http://www.bmj.com/content/335/7619/545.full [Accessed 28 October 2014]. 
33 Robinson S & Bugler C. (2008) General Lifestyle Survey 2008: Smoking and drinking among adults, 2008. Office 
for National Statistics. Available at: http://ons.gov.uk/ons/rel/ghs/general-lifestyle-survey/2008-report/smoking-and-
drinking-among-adults--2008.pdf 
34 Mackay, D., Haw, S., Ayres, J.G., Fischbacher, C. and Pell, J.P.(2010) Smoke-free legislation and hospitalizations 
for childhood asthma. New England Journal of Medicine, 363. pp. 1139-1145. Available at: 
http://eprints.gla.ac.uk/42802/1/42802.pdf [accessed October 2014]. 
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Act, saw a significant increase in the number of prescriptions and sales for Nicotine Replacement 
Therapy, as many people used the ban as an incentive to quit smoking.35 It is probable that 
Health Boards will see a small increase in the number of people seeking assistance to quit 
smoking in the light of this Bill. While it is envisaged that the annual allocation should be 
sufficient to cover the cost of any increase in the need to deliver such services this may need to 
be monitored. 

Conclusion 

49. It is anticipated that the potential short-term demands on budgets for cessation services 
and therapies will be outweighed in the longer term by a decline in the demand for services to 
treat smoking-related illnesses in both smokers and those exposed to SHS. NHS Forth Valley, in 
its response to the member’s consultation, said “[there] may be a short term increase in smokers 
attending Stop Smoking services … which would have a small cost to the service, but this cost is 

inconsequential to the savings to be made in the longer term … from the reduction in treatments 

for diseases caused by second hand smoke”.
36 

Individuals 

50.  Individuals who commit the offence introduced by this Bill risk incurring the following 
costs: 

 £100 – the payment of the fixed penalty, or 

 up to £1,000 – the maximum fine of level 3 on the standard scale (see section 1(5)), 
applicable in the event of the offender being charged and proceedings being 
successfully completed. 

51. There are now many ways for individuals to get an idea of potential savings they could 
accrue by quitting smoking. Calculations show that if a person smokes five cigarettes a day, at a 
cost of approximately £7 per packet of 20, over the course of a year, they could save almost 
£650. People who smoke 20 cigarettes a day could save £2500.37  

52. The Scottish Health Survey 201238 found that smokers smoked an average of 13.5 
cigarettes per day. Based on that average, and estimating a packet of 20 cigarettes to cost £7, an 
individual would save, on average, £33 per week by giving up smoking, and approximately 
£1,725 in the course of a year.  

                                                 
35 Lewis et al. Division of Epidemiology and Public Health, University of Nottingham, UK Centre for Tobacco 
Control Studies, UK, Nottingham 2008 The impact of the 2006 Scottish smoke-free legislation on sales of nicotine 
replacement therapy. Available at: http://www.ncbi.nlm.nih.gov/pubmed/19023830 [accessed on 30 October 2014]. 
36 NHS Forth Valley. Response to the Member’s consultation. Page 2. Available at: 
http://jimhume.org/en/document/consultation-responses#document [Accessed 30 October 2014] 
37 Department of Health, smokefree cost calculator. Available at: 
http://gosmokefree.nhs.uk/quit-tools/calculate-the-cost/ [Accessed 30 October 2014]. 
38 Scottish Government. (2013) Scottish Health Survey 2012 – Volume 1 Main Report. Chapter 4. Smoking. 
Available at: http://www.scotland.gov.uk/Publications/2013/09/3684/8 [Accessed 30 October 2014]. 
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Businesses 

53. Businesses which manufacture or retail cigarettes could experience a reduction in profits 
if the Bill causes some smokers to cut down or cease to smoke. On the other hand, if such 
behavioural changes were observed, the wider business community would see an improvement 
in productivity. According to a 2010 report by ASH Scotland, each year there are £692m in 
productivity losses due to active smoking and £60m in productivity losses due to passive 
smoking.39 The measures in the Bill may have a positive impact on the profits of firms providing 
smoking cessation services or aids. 

 

                                                 
39 ASH Scotland. 2010. Up in smoke: The economic cost of tobacco in Scotland. Page 3. Available at: 
http://www.ashscotland.org.uk/what-we-do/campaign/policy-reports/up-in-smoke-tobacco-economics.aspx 
[Accessed 29 October 2014].  
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MEMBER’S STATEMENT ON LEGISLATIVE COMPETENCE 

 
On 11 December 2014, the member who introduced the Bill (Jim Hume MSP) made the 
following statement: 

 
―In my view, the provisions of the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.‖ 

—————————— 

 
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
On 15 December 2014, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 
statement: 

 
―In my view, the provisions of the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.‖ 
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SMOKING PROHIBITION (CHILDREN IN MOTOR 

VEHICLES) (SCOTLAND) BILL 

 
—————————— 

 
POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill introduced in the Scottish Parliament on 15 December 2014. It has been prepared 
by the Non-Government Bills Unit on behalf of Jim Hume MSP, the member who introduced the 
Bill, in accordance with Rule 9.3.3A of the Parliament’s Standing Orders. The contents are 

entirely the responsibility of the member and have not been endorsed by the Parliament. 
Explanatory Notes and other accompanying documents are published separately as SP Bill 58–

EN. 

POLICY OBJECTIVES OF THE BILL 

2. The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill (―the Bill‖) 

creates a new criminal offence, committed by any adult (aged 18 or over), where that adult 
smokes in a private motor vehicle in the presence of a child (under 18 years of age) while that 
vehicle is in a public place. 

3. The aim of the Bill is to protect children from the harmful effects of exposure to second-
hand smoke (SHS) in a confined space.  

4. The Bill: 

 provides that the offence will generally apply to any private motor vehicle (including 
convertibles with the roof down) while the vehicle is in a public place, 

 specifies some vehicles (e.g. motor cycles) and circumstances (when being used for 
overnight accommodation) that are exempted, 

 creates a fixed penalty regime as an alternative to prosecution, 

 allows a defence where the adult who was smoking reasonably believed that all the 
other occupants of the vehicle were aged 18 or over. 

29



This document relates to the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
(SP Bill 58) as introduced in the Scottish Parliament on 15 December 2014 

 
 

2 

BACKGROUND 

Health risks 

5. Second-hand (or passive) smoking is where a person inhales smoke directly from the 
burning end of a cigarette (or other device) being smoked by another person, or inhales smoke 
exhaled by that other person. SHS contains thousands of known chemicals, at least 250 of which 
are known to be carcinogenic or otherwise toxic.1  

6. Research has demonstrated the dangers of SHS and the negative health impacts that it can 
have. These include increased risks of heart disease, respiratory diseases and cancer.2 Evidence 
has established that there is no safe level of exposure to SHS.3 Smoke-free environments are the 
only effective way to protect against the harmful effects of exposure to SHS. 

7. Exposure to SHS in vehicles involves higher concentrations of health-threatening 
chemicals than in larger, open areas. Even if the windows are opened or air conditioning is used, 
harmful particles can remain in the atmosphere long after the visible smoke has disappeared.4 
The restriction of a vehicle also means individuals are unable to move away from the smoke.  

8. Due to physiological factors, children exposed to SHS are at increased risk of contracting 
a range of respiratory diseases. Action on Smoking and Health Scotland (ASH Scotland) 
identified that children ―have smaller airways, faster rates of respiration and immature immune 

systems. Because of differences in respiration, infants inhale increased quantities of particulates, 
and through greater hand to mouth contact can absorb quantities through ingestion‖.

5 Noted 
medical risks for children due to passive smoking include sudden infant death, asthma, 
respiratory infections and conditions including bronchitis and pneumonia, meningitis and middle 
ear disease.6 It is widely understood that children who are exposed to smoking behaviours are 
more likely to take up the habit themselves.7, 8 

9. The Bill seeks also to contribute to the wider issue of smoking and work towards a 
smoke-free Scotland by engendering a culture shift and an awareness of the harm caused by 
smoking in the presence of children. The Bill aims to complement the Scottish Government’s 

                                                 
1World Health Organization. (2007) Protection from exposure to second-hand tobacco smoke. Policy 
recommendations. Page 4. Available at: http://whqlibdoc.who.int/publications/2007/9789241563413_eng.pdf?ua=1 
[Accessed 29 October 2014]. 
2 ibid., page 5 [Accessed 29 October 2014]. 
3 ibid., page 2 [Accessed 29 October 2014]. 
4 Scottish Government. (2013) Creating a Tobacco-free Generation: A Tobacco Control Strategy for Scotland. Page 
25. Available at: http://www.scotland.gov.uk/Resource/0041/00417331.pdf [Accessed 29 October 2014]. 
5 ASH Scotland. (2013) Smoking in vehicles: An evidence review. Page 9. Available at: 
http://www.ashscotland.org.uk/media/5637/ASHScotland_smoking_in_vehicles_April2013.pdf [Accessed 29 
October 2014]. 
6 NHS choices. (2013) Is passive smoking harmful? Available at: 
http://www.nhs.uk/chq/pages/2289.aspx?categoryid=53& [Accessed 29 October 2014]. 
7 Robinson S & Bugler C. General Lifestyle Survey 2008. Smoking and drinking among adults, 2008. Office for 
National Statistics. Available at: http://ons.gov.uk/ons/rel/ghs/general-lifestyle-survey/2008-report/smoking-and-
drinking-among-adults--2008.pdf [Accessed 29 October 2014]. 
8NHS choices. (2013) Is passive smoking harmful? Children and passive smoking. Available at:  
http://www.nhs.uk/chq/pages/2289.aspx?categoryid=53& [Accessed 29 October 2014]. 

30

http://whqlibdoc.who.int/publications/2007/9789241563413_eng.pdf?ua=1
http://www.scotland.gov.uk/Resource/0041/00417331.pdf
http://www.ashscotland.org.uk/media/5637/ASHScotland_smoking_in_vehicles_April2013.pdf
http://www.nhs.uk/chq/pages/2289.aspx?categoryid=53&
http://ons.gov.uk/ons/rel/ghs/general-lifestyle-survey/2008-report/smoking-and-drinking-among-adults--2008.pdf
http://ons.gov.uk/ons/rel/ghs/general-lifestyle-survey/2008-report/smoking-and-drinking-among-adults--2008.pdf
http://www.nhs.uk/chq/pages/2289.aspx?categoryid=53&


This document relates to the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
(SP Bill 58) as introduced in the Scottish Parliament on 15 December 2014 

 
 

3 

Tobacco Control Strategy 20139, which sets out a five-year action plan working towards a 
smoke-free generation. 

Legal context 

10. Legislation to reduce the dangers of SHS has already been implemented. The Smoking, 
Health and Social Care (Scotland) Act 2005 (―the 2005 Act‖)

10 prohibited smoking in premises 
which are wholly or substantially enclosed and which are either places to which the public has 
access, or places used wholly or mainly as a place of work, by and for the purposes of a club or 
other unincorporated association or wholly or mainly for the provision of education, health or 
care services. 

11. Regulations11 made under the 2005 Act set out the no-smoking premises and exemption 
in detail. Included as no-smoking premises are public transportation vehicles and vehicles which 
one or more persons use for work. Private vehicles are specifically exempted.  

12. In England and Wales the Children and Families Act 2014 includes a provision for the 
Secretary of State to make regulations to provide that a private vehicle is to be smoke-free when 
a person under the age of 18 is present. The UK Department of Health recently conducted a 
consultation on draft regulations12 that would – like this Bill – make it an offence to smoke in a 
private vehicle with someone under 18 present and would also create an offence of failing to 
prevent smoking in a private vehicle with someone under 18 present.  

DETAILS OF THE BILL 

Motor vehicles 

13. Exclusions have been made for ―mechanically propelled vehicles‖ which are steered ―by 

means of handlebars attached to the front wheel‖. This incorporates (as defined in section 3 of 

the Bill) motor cycles, mopeds, powered bicycles and scooters (including invalid 
carriages/mobility scooters). These vehicles have been excluded from the prohibition as they are 
not typically designed for carrying child passengers and are, generally, not enclosed. 

14. The Bill only applies to motor vehicles in private use since, under the 2005 Act, smoking 
is already prohibited in vehicles used for public transportation. While it is likely that exposure to 
toxins from SHS will be lower in convertible vehicles with the roof down than in other vehicles, 
individuals must sit in close proximity and it can therefore be assumed that children would be 

                                                 
9 Scottish Government. (2013) Creating a Tobacco-free Generation: A Tobacco Control Strategy for Scotland. 
Available at: http://www.scotland.gov.uk/Resource/0041/00417331.pdf [Accessed 29 October 2014]. 
10 Smoking, Health and Social Care (Scotland) Act 2005 (asp 13). Available at: 
http://www.legislation.gov.uk/asp/2005/13/section/4 [Accessed 29 October 2014]. 
11 The Prohibition of Smoking in Certain Premises (Scotland) Regulations 2006. Available at: 
http://www.legislation.gov.uk/ssi/2006/90/schedule/1/made [Accessed 29 October 2014]. 
12 Department of Health. (2014) Smoking in private vehicles carrying children – consultation on proposed 
regulations to be made under the Children and Families Act 2014. Available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/329885/Smoking_in_cars_carrying_c
hildren.pdf [Accessed 29 October 2014]. 
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exposed to undesirable levels of SHS if smoking did take place. For this reason, and for clarity of 
implementation of the Bill, convertible vehicles are included. 

Public place 

15. The offence will only apply where the private motor vehicle in question is in a place to 
which the public (or section thereof) have access (including, in particular, a public road). The 
offence would not extend to private driveways, for instance. 

16. Motor vehicles designed or converted specifically for residential purposes (such as 
motor-homes and camper-vans) are excluded subject to meeting certain criteria. It is recognised 
that such vehicles are also used as a home and the member seeks to ensure that those dwelling in 
such vehicles are not disadvantaged when compared with people who reside in ―conventional‖ 

dwellings. For these purposes, the exemption is restricted to a vehicle which is designed or 
converted for the purposes of accommodation and which is parked with the intention of an 
overnight stay. Children present in such a vehicle are protected whilst the vehicle is in motion 
but not when it is parked for the purposes of being used as a temporary home, as might be the 
case for holiday makers, or a more permanent home such as those inhabited by members of 
Traveller Communities. 

Age 

17. The offence will apply to a person smoking in a vehicle where children are present. 
Children are defined as being under the age of 18. This is consistent with the age at which it is 
legal to purchase tobacco products. It is the member’s view that it is those under 18 who are 
more susceptible to harm from SHS, and have little or no choice about their mode of transport 
and limited ability to object to a smoky atmosphere. Furthermore, the member does not wish to 
see young persons criminalised by this Bill. The age of the offender, therefore, has been set at 18 
or over.  

Smoking 

18. E-cigarettes are not included in the ban as they are not lit by a flame and do not produce 
smoke and do not therefore fall within the definition of ―smoking‖ in the 2005 Act. While 

concerns are being expressed about the content of substances emitted from some e-cigarettes, a 
body of evidence does not yet exist to demonstrate whether or not they are harmful. 

19. The offence will apply only to the person smoking, whether that person is driving or not. 
This is a public health measure, not a road traffic offence, and the member does not wish to 
make the owner or driver of a vehicle vicariously responsible for the behaviour of others inside 
it.  

Defence 

20. There may be circumstances where a smoker has reasonable grounds for believing the 
occupants of the vehicle are 18 or over and such a defence is therefore available where this belief 
can be appropriately demonstrated. 

32
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Detection and enforcement 

21. The Police Service of Scotland will be responsible for enforcing the legislation, using 
existing powers to stop vehicles. In practice it is envisaged that the police will enforce the 
prohibition through its routine monitoring of traffic offences. Detection of any smoking offence 
will be undertaken in the same way as currently conducted for the enforcement of legislation 
regarding the use of seatbelts and hand-held devices. 

22. The consultation raised some concerns surrounding the practicalities of enforcement, 
such as the ability of police officers to see young children in a vehicle, and the ability to 
determine the age of a young person. Experiences from other countries that have already 
implemented such measures do however demonstrate that the offence can be detected. In the first 
six months after introduction of similar legislation in Australia, for example, 158 and 138 fines 
were recorded in Queensland and Victoria respectively.13 

23. That being noted, it should be stressed that the success of this Bill does not depend solely 
on detection and enforcement, but on generating a cultural shift in the minds of vehicle users, to 
be considerate of others in the vehicle, akin to the awareness and culture shift brought about by 
the ban on smoking in public places. 

Mode of trial and penalty 

24. The offence will be triable under summary procedure only, with a maximum fine of level 
3 on the standard scale (currently £1,000, but subject to change). 

Fixed penalty scheme 

25. A fixed penalty scheme will be available as an alternative to prosecution. As such, if the 
recipient of a fixed penalty notice (―FPN‖) chooses not to pay, he or she will be liable to 

prosecution for the original offence (and liable on conviction to a fine that could be much larger 
than the fixed penalty). 

26.  A police officer will have the power to issue a fixed penalty notice. It is anticipated that 
the majority of FPNs will be issued ―on the spot‖ but, to allow time to resolve a claim of defence 

that the suspected offender reasonably believed that all the vehicle occupants were aged 18 or 
over, this power will subsist until 14 days after the date on which the offence is believed to have 
been committed. 

27. An offender will have 29 days from the day on which the FPN is issued to pay the 
penalty. (This allows a full four weeks in addition to the day on which the FPN is issued.) No 
proceedings for the offence may be commenced during this period. Scottish Ministers will have 
power, through subordinate legislation subject to the affirmative procedure, to revise the length 
of this period. 

                                                 
13 Herald Sun. (2010). Smoking ban burns parents. Available at: 
http://www.heraldsun.com.au/news/victoria/smoking-ban-burns-parents/story-e6frf7kx-
1225912518244?nk=75d784cd36050bffc2f2fdfce4b40679 [Accessed 29 October 2014]. 
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28. Payment of the FPN is to be made to a clerk of court specified on the FPN. Any 
representations about the FPN are to be made to Police Scotland. 

29. The amount of the FPN is set at £100, with Scottish Ministers having the power to vary 
this amount by subordinate legislation subject to the affirmative procedure. This sanction is 
considered reasonable and proportionate and it is in line with the current fixed penalty for using 
a hand-held device whilst driving, or for not wearing a seatbelt.  

Method of payment 

30. Scottish Ministers will be given the power, by subordinate legislation subject to the 
affirmative procedure, to make provision about methods of payment. 

31. Discretion over whether to accept late payment (beyond the 29-day period) will be 
granted to the Scottish Court Service. If late payment is made and is accepted, mistakenly or 
otherwise, this will be a bar to any prosecution which has not yet commenced. Once a 
prosecution has commenced, the clerk of court is under a duty to reject any subsequent payment.  
A certificate that payment was or was not made by the end of the 29-day period shall be 
sufficient evidence of the facts stated in any proceedings for the offence. 

Accounting 

32. A provision on accounts or application of sums received by the clerk of the court is 
included. This gives Scottish Ministers the power, if they wish, to direct where the money raised 
is spent and will ensure proper accounting. Under section 64 of the Scotland Act 1998 and the 
Scotland Act (Designation of Receipts) Order 2009, these fixed penalties will be classed as 
designated receipts and the Scottish Ministers will be required to pay a sum equal to the fixed 
penalties to the UK Government, but this does not affect their ability to regulate what courts are 
to do with the sums they receive (such as permitting them to retain money to cover 
administrative expenses). 

Withdrawal 

33. The Police will be able to withdraw the FPN where it is considered that this was wrongly 
issued. This is most likely to cover situations where proof of age cannot initially be provided but 
is subsequently clarified. For example, if proof could be provided that all persons in a vehicle 
were aged 18 or over at the time of the alleged offence, the police would be able to withdraw the 
FPN. 

Commencement 

34. The substantive provisions within the Bill come into force six months after Royal Assent. 
This builds in time to allow the public to become fully aware of the forthcoming change, by way 
of publicity of the new legislation. 
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CONSULTATION 

35. The member’s draft proposal was lodged on 28 May 2013, supported by a consultation 

that ran until 30 August 2013. A summary of the responses was prepared by the Non-
Government Bills Unit and published (with the member’s commentary) on 30 January 2014, 

alongside the final proposal.14 

36. In total, 161 responses were received, with 88 submitted direct to the member and 73 
completed through an online survey conducted by the British Heart Foundation, which linked to 
the full consultation document and asked identical questions. 

37. Of the 88 responses submitted to the member, 34 (39%) were from members of the 
public. Other respondents included charities, public sector organisations, private sector 
organisations, academics and campaign or pressure groups. Sixty-six (75%) of these respondents 
supported the proposal, while 16 (18%) were opposed in principle. The remaining six (7%) did 
not specifically indicate support or opposition, although three implied support and three implied 
opposition. Combining the direct consultation responses with the results of the British Heart 
Foundation’s survey gave an overall total of 136 (84%) of 161 respondents being in favour of the 

proposal, with 18 (11%) opposed and seven (4%) undecided or not expressing a clear opinion. 

38. A key theme from supporters of the proposal was the protection of the health of a 
vulnerable section of society, with responses arguing that the proposal, if enacted, would help to 
redress health inequalities. 

39. Respondents put forward a number of different suggestions regarding the age of the 
offender and the age of the child. The member considered the arguments put forward and was 
persuaded to alter his original position. The rationale for the member’s final position is 

considered more fully below. 

40. Account has also been taken of the effect of the proposal on Travellers and holiday-
makers, who may use motor vehicles as residential accommodation. The proposal did not seek to 
infringe people’s existing rights to smoke in their own homes with children present, and the 

member considered that it would be appropriate to make exemptions (subject to meeting certain 
criteria) for people who fall into this category. 

ALTERNATIVE APPROACHES 

Is legislation necessary? 

41. While a majority of respondents to the consultation agreed that protecting children from 
SHS was a desirable outcome, some were not convinced that legislation was an appropriate way 
to achieve this, arguing that education or smoking cessation classes would be more appropriate. 

                                                 
14 The proposal, consultation document and summary are available at: 
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/63843.aspx 
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42. NHS Ayrshire and Arran noted in its response to the consultation, ―despite campaigns 

and publicity regarding this issue many smokers and non-smokers do not realise the damage and 
impact that smoking in cars can have on children’s development and growth, and to what extent 

their health can be compromised‖.
15 

43. Legislation reinforces the messages presented in education or awareness-raising 
campaigns, and this twin approach can produce effective results. One study investigating the 
effects of the ban on smoking in public places found that smokers increased their support for the 
ban after implementation and half of the respondents had reported a reduction in their cigarette 
consumption after its introduction.16 It is the member’s belief that legislation, supported by 

publicity throughout Scotland, can play a significant role in changing social norms and 
behaviours. 

44. The member’s proposals on the age of the offender and the age of the child to be 

protected generated some wide-ranging comments from respondents.  

Age of the child 

45. The member’s consultation was based on applying an age limit of 16 to the child to be 
protected. The majority (87%) of respondents agreed in principle with the age of the child to be 
protected being set at under 16. There were a number of respondents who qualified their support 
by suggesting that protecting under 16s should be a minimum, and that there were arguments for 
extending this to under 18s or, in some cases, even removing the upper age limit and having the 
law apply to all passengers, regardless of age. 

46. The member was persuaded by arguments that the age below which protection is given 
should be extended to 18, which is consistent with the Tobacco and Primary Medical Services 
(Scotland) Act 201017 under which those under 18 may not purchase tobacco. This also takes 
account of the fact that young people between 16 and 18 are still physically immature and may 
be more likely to be affected by SHS than older people. Finally, a significant proportion of 
people in the 16-18 age groups are likely to rely on adults for transport to school and so on 
compared with over 18s and are also likely to be driven by parents, with whom they might find it 
difficult to assert their concerns with being exposed to SHS. 

47. The member decided not to extend the protection to vulnerable adults over 18 as it could 
render the Bill unenforceable, since detection of such an offence would be extremely difficult. 
The idea of extending the ban to all other passengers, regardless of age, was dismissed as it was 
felt that adults have the ability to make alternative arrangements or to assert their wishes not to 
be subjected to SHS. 

                                                 
15 NHS Ayrshire and Arran. Response to the member’s consultation. (2013). Available at: 
http://jimhume.org/en/document/consultation-responses#document [Accessed 29 October 2014]. 
16 Musiello, T. 2009. An investigation into the effects of the Scottish smoking ban. PhD thesis. Queen Margaret 
University page i. Available at: http://etheses.qmu.ac.uk/116/1/116.pdf [Accessed 29 October 2014]. 
17 Tobacco and Primary Medical Services (Scotland) Act 2010 (asp 3). Available at: 
http://www.legislation.gov.uk/asp/2010/3/contents [Accessed 6 November 2014]. 
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Who commits the offence? 

48. As with the age of the individual to be protected, the member’s initial consultation 

proposed a minimum age of 16 for committing the offence. Again, many respondents argued for 
consistency with tobacco control legislation and stated that the minimum age of the offender 
should be 18, since those under 18 cannot legally purchase tobacco products.  Others argued that 
any person, regardless of age, should be capable of committing the offence. 

49. The member’s primary motivation for the Bill is to protect children and he has no desire 

to incriminate them. He is also mindful of the uncertainty and confusion that could arise among 
members of the public if two different age thresholds were adopted in the Bill. Accordingly, he 
has refined his policy so that the offence is committed by those aged 18 or over. 

50. Preliminary consideration was given to penalising the driver of the vehicle in which the 
offence was being committed or to create an offence of failure to prevent smoking in a vehicle in 
the presence of a child. These approaches were ruled out however as it was felt that they 
unhelpfully moved the focus away from health concerns and stray into the realm of a traffic 
offence. Furthermore, the member wishes to focus on the behaviour of the person responsible for 
producing harmful SHS since it is hoped that the Bill will effect a culture shift in attitudes to 
such behaviour.   

Which vehicles? 

51. The member has focused on vehicles that carry passengers and has therefore exempted 
motor cycles, scooters and so on. A decision had to be taken about whether to include 
convertible vehicles being driven with the top down. While it is the case that ventilation 
(opening all the windows) greatly reduces the level of particulates, levels of SHS which are 
likely to be harmful still remain. Since there is no safe level of exposure to SHS18, the member 
decided to include convertibles and notes that enforcement will be more straightforward as a 
result. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

52. The Bill seeks to give all children an equal opportunity to have a healthy childhood and 
go on to lead healthy lives. It protects those children at risk from second-hand smoke and will 
contribute to redressing the health inequalities currently experienced by a section of young 
people.  

53. Children – and their health – are the focus of this Bill, since they may not have the ability 
to find other modes of transport or to assert their wish to not be exposed to SHS (as those aged 
18 or over should be able). To address these points, and to take account of their increased 

                                                 
18 The World Health Organization. (2007) Protection from exposure to second-hand tobacco smoke. Policy 
recommendations. Page 2. Available at: http://whqlibdoc.who.int/publications/2007/9789241563413_eng.pdf?ua=1 
[Accessed October 2014]. 
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vulnerability due to physiological factors, the member considers that protection needs to be 
provided to address the disadvantage faced by children and young people who are at risk of 
exposure to SHS. 

54. Some respondents suggested that protection should be extended to adults with learning 
difficulties or other disabilities that might mean that they are vulnerable in the same way as 
children. It is considered that to include them in the Bill would risk making it unenforceable in 
that, while a police officer might reasonably be expected to determine at the roadside whether a 
passenger is under 18, it would be difficult for an officer to determine whether an adult has a 
disability that means they may lack the capacity to provide consent to someone smoking around 
them. 

55. Travelling communities who have what would be classified as a vehicle designed or 
adapted for the purpose of accommodation were given due consideration in the drafting of the 
Bill. As outlined earlier, it is not the member’s intention to legislate on what people do in their 

own homes. A specific exemption has therefore been included to cover circumstances where a 
vehicle is both designed or adapted for human habitation and is parked for the purposes of 
providing human habitation for not less than one night. Through this exception, those who regard 
their vehicles as their home are placed on an equal footing with people in conventional homes. 

56. Respondents to the member’s consultation pointed out that there is a socio-economic 
element to exposure to SHS - disadvantaged non-smokers are twice as likely to be exposed - and 
specifically in cars, 80% of people in the highest socio-economic groups report that smoking is 
not permitted in their car compared with just 54% of the lowest group.  Given that smoking 
prevalence is significantly higher among disadvantaged people, the children from disadvantaged 
areas are disproportionately more likely to be exposed to SHS.19 This Bill will, therefore, go 
some way to redressing health inequalities found in people of different socio-economic class. 

57. Pregnant women and their unborn children will be protected from a reduction in exposure 
to SHS during car journeys if children are present or if the mother is, herself, under the age of 
18. It is hoped that, in addition to this direct benefit, the Bill will also encourage a shift in 
attitudes about the potential harm from SHS, particularly to the young and unborn. 

58. The Bill’s provisions are not discriminatory on the grounds of gender or gender 
reassignment, marital status, race, religion and belief or sexual orientation.  

Human rights 

59. Smoking is the choice of an individual; however, it should not impact on the health of 
others. Article 8 of the European Convention on Human Rights (ECHR) establishes the right to 
respect for private life. This right is likely to be interfered with by the creation of the new 
offence through this Bill, as the offence will intrude into the private space of an individual’s 

motor vehicle and will restrict the exercise of personal autonomy involved in the decision to 
smoke. However, the rights set out in Article 8 are qualified and this Bill represents a justified 

                                                 
19 ASH Scotland. Response to the member’s consultation. (2013). Available at: 

http://jimhume.org/en/document/consultation-responses#document [Accessed 29 October 2014]. 
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interference with them in terms of Article 8, paragraph 2. Article 8(2) permits interference by a 
public authority when it is ―for the protection of health or morals, or for the protection of the 

rights and freedoms of others‖. The restriction of the right of the individual to smoke would be in 
accordance with the law (as augmented by this Bill) and necessary for the protection of 
children’s health. The member has sought to ensure that what is proposed is proportionate, by 

including the exemption for vehicles which are being used as accommodation. Similar laws are 
in place in jurisdictions in North America and Australia (who each have strong human rights 
protections) and a similar ban is already in operation in Cyprus, a current ECHR Contracting 
State. 

60. Article 6 of the ECHR establishes the right to a fair trial. Whilst the fixed penalty notice 
would operate as an alternative to a trial, there is no obligation on an individual to pay that 
penalty. A fixed penalty notice is not a conviction, and it does not determine a recipient’s civil 

rights and obligations. An individual may prefer to defend themselves at trial, in which case they 
would obtain a fair hearing before an independent and impartial court. If the fixed penalty is paid 
then the individual has waived this right. In such context, this Bill does not interfere with a 
person’s right to a fair trial. 

Island communities 

61. The Bill has no specific implications for those living in island communities since it will 
apply in the same way throughout Scotland. 

62. Enforcing the law may, in practice, be more difficult in smaller, more remote 
communities, including island communities, as police officers have larger areas to patrol. The 
member acknowledges these difficulties but considers them unavoidable. It would be impractical 
and unrealistic to differentiate in the way the process operates by reference to geography. 

Local government 

63. The Bill confers no powers or obligations on local authorities, and has no direct impact 
on local government. There are implications for the Police Service of Scotland through the role 
conferred on police officers to enforce the provisions. However, there will be no extension to 
local authority approved operators such as traffic wardens. 

Sustainable development 

64. The UK Shared Framework for Sustainable Development20 was adopted by the Scottish 
Government in 2005. Commitment to the Framework was reaffirmed in the recent draft Scottish 
Planning Policy.21 The Framework includes the principle: “Ensuring a Strong, Healthy and Just 

Society – meeting the diverse needs of all people in existing and future communities, promoting 
well-being, social cohesion and creating equal opportunity for all”. This Bill puts that principle 

                                                 
20 Scottish Government. (2005) News release. Available at: 
http://www.scotland.gov.uk/News/Releases/2005/03/07102535 [Accessed 29 October 2014]. 
21 Scottish Government. (2013) Draft Scottish Planning Policy for consultation. Available at: 
http://www.scotland.gov.uk/Publications/2013/04/1027/3 [Accessed 29 October 2014]. 
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into practice by ensuring that all children in Scotland are protected from the health risks that 
SHS in a vehicle poses, and promotes a strong and healthy future generation. 

65. The Scottish Government’s National Performance Framework, “Scotland Performs”,22 
measures and reports on progress in creating a more successful country, with opportunities for all 
to flourish through increasing sustainable economic growth. This Bill will assist with that 
progress, by addressing some of the strategic objectives and national outcomes set out in the 
National Performance Framework, in particular by seeking to ensure that our children have the 
best start in life and by contributing to improving the life chances for children, young people and 
families at risk. The Bill will also contribute to the Scottish Government’s national indicators of 
reducing premature mortality and reducing the percentage of adults who smoke, leading to the 
purpose target of increasing healthy life expectancy. 

66. The Bill promotes social and economic development by improving the life chances of 
children in some of the lower social classes. Research has shown that a disproportionate number 
of smokers are from lower socio-economic groups23 and children of smokers are more likely to 
become smokers themselves24. By promoting and safeguarding healthy childhoods for all 
children in Scotland it therefore reduces the health inequalities between more and less 
advantaged groups and increases the capability of children in lower socio-economic groups for 
economic participation and livelihoods in the long term. 

67. The Bill has no direct environmental impact (for example, in terms of energy use). There 
is no reason to believe that the positive changes it will bring about could not be sustained 
indefinitely. 

 

                                                 
22 Scottish Government. (2012) National Performance Framework. Available at: 
http://www.scotland.gov.uk/About/Performance/purposestratobjs [Accessed 29 October 2014]. 
23 ASH Scotland. (2014) Smoking in Scotland: where are we now? Pages 8 and 9. Available at: 
http://www.ashscotland.org.uk/media/5980/Smoking_in_Scotland_Jan2014.pdf [Accessed 29 October 2014]. 
24NHS choices. (2013) Is passive smoking harmful? Children and passive smoking. Available at:  
http://www.nhs.uk/chq/pages/2289.aspx?categoryid=53& [Accessed 29 October 2014]. 
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SMOKING PROHIBITION (CHILDREN IN MOTOR 

VEHICLES) (SCOTLAND) BILL 

 
—————————— 

 
DELEGATED POWERS MEMORANDUM 

 
 
PURPOSE 

1. This memorandum has been prepared by the Non-Government Bills Unit on behalf of 
Jim Hume MSP. Its purpose is to assist consideration by the Delegated Powers and Law Reform 
Committee, in accordance with Rule 9.6.2 of the Parliament’s Standing Orders, of provisions in 
the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill conferring powers to make 
subordinate legislation. It describes the purpose of each of the subordinate legislation provisions 
in the Bill and outlines the reasons for seeking the proposed powers. This memorandum should 
be read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill.  

Outline of Bill Provisions 

2. Section 1 creates a new criminal offence committed by an adult who smokes in a private 
motor vehicle containing a child while that vehicle is in a public place. Subsections (2) and (3) 
provide that the offence is not committed where the vehicle has been designed or adapted for 
human habitation, has been parked for the purpose of providing such accommodation for not less 
than one night and is being used for that purpose. Subsection (4) provides a defence where the 
adult in question reasonably believed all other occupants of the vehicle to be adults. Subsection 
(5) contains the maximum penalty on summary conviction. 
 
3. Section 2 introduces the schedule, which contains a fixed penalty scheme applicable to 
offences under the Bill and which constitutes an alternative to prosecution. 
 
4. Section 3 contains definitions, including a power to alter certain of these by subordinate 
legislation. Section 4 sets out the procedure for all enabling powers in the Bill, including two 
further powers in the schedule. Sections 5 and 6 cover commencement and short title. 

Rationale for Subordinate Legislation 

5. The Bill contains three powers to make subordinate legislation which are delegated to the 
Scottish Ministers. These powers are new, and no existing powers are amended or repealed. The 
powers are explained in detail in the following paragraphs, but in considering if and how 
provision should be set out in subordinate legislation rather than on the face of the Bill the 
member has had regard to: 
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 the need to strike a balance between the importance of ensuring full Parliamentary 
scrutiny of the core provisions of the Bill and making proper use of Parliamentary time; 

 the possible need to change provisions in a way which responds to changes in the wider 
legislative environment relating to smoking; 

 enabling a flexible and responsive approach on matters of administrative detail; 
 the need for flexibility to respond to changes in the value of money over time. 

DELEGATED POWERS 

Section 3(3)- Alteration of definitions 

 

Power conferred on:   Scottish Ministers 

Power exercisable by:   regulations made by statutory instrument 

Parliamentary procedure:   affirmative procedure 

 

Provision 

6. Section 3(3) confers power on the Scottish Ministers to alter certain of the definitions set 
out in section 3(1). These are the definitions of “car”, “private motor vehicle” and “public 

transportation vehicle”.  

Reason for taking power 

7. These definitions are based on counterparts in regulation 1(2) of the Prohibition of 
Smoking in Certain Premises (Scotland) Regulations 2006 (S.S.I. 2006/90) (“the 2006 

Regulations”). The 2006 Regulations were made under the Smoking, Health and Social Care 
(Scotland) Act 2005 (asp 13) (“the 2005 Act”) and give effect to the ban on smoking in public 

places contained in Part 1 of that Act. The provisions of the 2005 Act and 2006 Regulations 
apply regardless of the presence of children on the relevant no-smoking premises. Under 
schedule 2 paragraph 8 to the 2006 Regulations, private vehicles are exempt from the ban 
introduced by the 2005 Act. Most private vehicles would in any case require to be excluded from 
the ban by section 4(2) and (4) of the 2005 Act.  
 
8. The aim of this Bill is to introduce a smoking ban in private motor vehicles when 
children are present. There is no intention to encroach into areas which are already covered by 
the regime under the 2005 Act and 2006 Regulations. At the same time, the policy is to cover all 
motor vehicles which would fall within the private vehicles exemption under that regime, 
provided that none of the specific exceptions in the Bill apply. For this reason, it is important to 
be able to align definitions in this Bill with corresponding definitions under the 2005 Act 
(currently contained in the 2006 Regulations).  
 
9. This could of course be achieved by further primary legislation to reflect any changes in 
the 2005 Act/2006 Regulations regime. However, given that the 2006 Regulations may be 
amended or replaced by subordinate legislation, it was considered appropriate to give the 
Scottish Ministers the power to adjust corresponding definitions in this Bill by the same means.  
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Choice of procedure 

10. Given that the power enables the amendment of primary legislation, the affirmative 
procedure is considered appropriate for its exercise.  

Schedule paragraph 8- Application of fixed penalties and preparation of accounts 

 

Power conferred on:   Scottish Ministers 

Power exercisable by:   regulations made by statutory instrument 

Parliamentary procedure:   affirmative procedure 

 

Provision 

11. Paragraph 8 of the schedule enables the Scottish Ministers to make provision about the 
application of fixed penalties paid under the Bill, and the preparation and publication of accounts 
relating to these. Under paragraph 3(2)(b) and (3), fixed penalties are to be paid to the relevant 
clerk of court. 

Reason for taking power 

12. This power will enable Ministers to control the spending of fixed penalties in the public 
interest. For example, Ministers may be content for the courts to retain a proportion of the fixed 
penalties received by them to cover their administrative costs, subject to satisfactory accounting.  

Choice of procedure 

13.  These are considered to be largely matters of administrative detail, while provision about 
the application of fixed penalties may involve issues regarding the use of public resources which 
Ministers are best placed to judge at any given time. Given the latter aspect, the affirmative 
procedure is regarded as appropriate.  

Schedule paragraph 9- Payment of fixed penalty 

 

Power conferred on:   Scottish Ministers 

Power exercisable by:   regulations made by statutory instrument 

Parliamentary procedure:   affirmative procedure 

 

Provision  

14. Paragraph 9 of the schedule confers power on the Scottish Ministers to substitute a 
different sum for the fixed penalty specified in paragraph 4(1) (£100); to substitute a different 
period for payment from that specified in paragraph 4(2) (29 days) and to make provision about 
payment methods. 

Reason for taking power 

15. The first power is required to keep pace with changes in the value of money or the wider 
economic environment.  Changes to the payment period might also be used to reflect economic 
changes such as alterations in the frequency of typical salary payments. Provision about payment 
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methods could be used to reflect the current and future financial processes within the courts, 
which may in turn move in response to changes in payment technologies.  
 
Choice of procedure 

16. Given the potential level of interest in the amount of the penalty and the fair and efficient 
operation of the fixed penalty system, the affirmative procedure is considered to be appropriate.  
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Introduction 

1. The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill was 
introduced by Jim Hume (the member in charge) on 15 December 2014. 

2. The Health and Sport Committee (the committee) was designated as the lead 
committee for the consideration of the Bill. 

3. The Finance Committee and Delegated Powers and Law Reform Committee 
also considered the Bill with respect to their particular remits. 

Evidence gathering by the Committee 

4. On 29 April 2015, we launched a call for written views to inform our 
consideration of the Bill. In total, 43 written submissions were received. Ten 
responses were received from NHS Boards; three from local authorities and 
individuals respectively; and two from pro-smoking organisations. A number of 
other submissions were received from academia, professional and/or 
membership organisations and third-sector organisations. Where this report 
refers to ‗respondents‘, this means the responses received to our call for written 
submissions, unless otherwise stated. 

5. On 29 April 2015, members of the public were also invited to comment on the 
consultation via Facebook. This post received over 1,190 likes and attracted 698 
comments and 125 shares. 

6. We also held oral evidence sessions on 9, 16 and 23 June 2015. The 
Committee took evidence from the British Lung Foundation Scotland and 
Northern Ireland, ASH Scotland, the British Heart Foundation Scotland, NHS 
Health Scotland, Freedom Organisation for the Right to Enjoy Smoking Tobacco 
(FOREST), Police Scotland, Stirling Council, the Law Society of Scotland, the 
Royal Environmental Health Institute of Scotland and Glasgow City Council. The 
Tobacco Manufacturers‘ Association declined an invitation to attend an oral 
evidence session. 

7. The Committee thanks those who submitted evidence on the Bill. 
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Executive summary 

GENERAL PRINCIPLES OF THE BILL 

8. We support the general principles of the Bill and recommend the Scottish 
Parliament agrees to them. 

9. We consider the Bill is an important step in protecting children from the harmful 
effects of exposure to second-hand smoke. The Committee considers that 
education campaigns alone have not succeeded in protecting children from 
exposure to second-hand smoke in vehicles and as such these further 
measures are needed. We therefore support this legislation as a necessary step 
in tackling this issue. 

SPECIFIC PROVISIONS 

Application to Private Motor Vehicles 

10. We support the Bill‘s proposal to make it an offence to smoke in a private motor 

vehicle when a child is present. 

11. The Bill‘s proposal that motorcycles should be exempt is sensible because such 
vehicles are not typically designed for carrying child passengers and are not 
enclosed. 

12. It is important to recognise that some vehicles are used as accommodation for 
vacations and others on a permanent basis. In this regard, the Bill needs to 
clearly distinguish between when a vehicle is being used as a home or as 
transportation. We therefore support the proposal that the offence should not 
apply to private motor vehicles designed or adapted for human habitation that 
are parked for not less than one night and being used for that purpose. 

13. We note the Scottish Government may lodge a Stage 2 amendment to exempt 
convertibles from the Bill. Before any amendment is brought forward, we would 
welcome the Scottish Government‘s evidence on the impact of second-hand 
smoking on children in convertibles and further information on how it proposes 
an exemption for convertibles would be effectively communicated to the public. 

Applicable Persons 

14. We support the Bill‘s proposal that the offence will apply to a person aged 18 
years or over smoking in a vehicle when a child aged less than 18 years is 
present. This is consistent with the Bill‘s aim to protect children and the age 
restriction for purchasing tobacco. 

15. We also support the Bill‘s proposal to make the person smoking an offending 
person. This seems sensible insofar as it ascribes responsibility to the person 
causing harm to the child‘s health. 
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16. The Committee also recommends that the driver be made vicariously liable.i 
This would offer added child protection and mirror similar legislation on 
children‘s safety, such as seatbelt laws for children aged 14 and under. 

Defence 

17. We support in principle the Bill‘s proposal to include a defenceii or similar 
provision. The Committee, however, notes there are diverging views on the 
defence drafted into this Bill and the Scottish Government proposes to work with 
the member in charge to remove it. The Committee received suggestions in 
written evidence as to how to address the concerns raised. We therefore 
welcome the Scottish Government‘s consideration of these suggestions and 
look forward to more information from the Scottish Government on any 
amendments to be brought forward. 

Penalty 

18. We support in principle the Bill‘s proposal to make the offence subject, on 
summary conviction, to a fine not exceeding level 3 on the standard scale. The 
Committee notes the estimated number of fixed penalty notices likely to be 
issued per annum is relatively low (approximately 200). Nonetheless, the 
Committee seeks the views of the member in charge and the Scottish 
Government on whether an alternative arrangement, such as an education 
programme, could be put in place. This may have the advantage of mitigating 
any disproportionate impact a fixed penalty arrangement may have on people in 
deprived communities. 

Enforcement and detection 

19. We support the Bill‘s proposal to make Police Scotland responsible for enforcing 
the legislation using its existing powers to stop vehicles. The Committee also 
supports the Scottish Government‘s proposal to extend the enforcement powers 
to local authorities pending further negotiation between the Scottish Government 
and COSLA. This would maximise the advice, education and publicity provided 
to the public about the legislation through a multi-model approach. 

Other issues 

20. We note the Scottish Government proposes to bring forward an amendment to 
the commencement date. We consider this would be a sensible suggestion in 
order to coordinate the Bill‘s commencement with an education campaign. 

21. We note written submissions queried whether under the Children and Young 
People (Scotland) Act 2014 the named person would be notified of a conviction; 
what role third-party reporting might play; and whether the Bill should address 
third-hand smoking and the protection of vulnerable adults. The Committee will 
consider any amendments that are brought forward in this regard. 

                                            
i  Vicarious liability is where a party other than the perpetrator of the offence is held criminally liable for it.  
ii  The Bill provides a defence if, at the time of smoking, a person reasonably believed all other occupants to be adults. 
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General principles of the Bill 

Policy intention 

22. The policy intention of the Bill is to ―protect children from the harmful effects of 
exposure to second-hand smoke in a confined space‖.1 To achieve this, the Bill 
creates a new offence where an adult smokes in a private vehicle in the 
presence of a child while that vehicle is in a public place. An adult is defined as 
someone over 18 years of age, whilst a child is defined as someone less than 
18 years of age. 

23. The member in charge intends to build on the success of the Smoking, Health 
and Social Care (Scotland) Act 2005.2 He aims to raise awareness of the health 
risk of second-hand smoke in enclosed spaces and to decrease the prevalence 
of smoking in vehicles transporting children. The member in charge considers 
children‘s exposure to second-hand smoke in private vehicles poses a 
significant health risk to children, who are at an increased risk of developing 
respiratory diseases due to their immature respiratory systems.3 The member in 
charge also emphasises that ―most affected children have no other transport 
option or are too young to make other arrangements and are not empowered to 
change the behaviour of adults around them.‖4 

24. This Bill would bring Scotland into line with England and Wales generally, where 
smoking in cars with children on board will be banned from 1 October 2015.5 Its 
general principles would also complement the Scottish Government‘s strategy to 
make Scotland smoke-free by 2034. Indeed, the Scottish Government led a 
consultation on e-cigarettes and tobacco control in Scotland prior to introducing 
the Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill. The consultation, 
which closed on 2 January 2015, included a proposal to ban smoking in cars 
with children less than 18 years of age. As the member in charge has brought 
forward this Bill in the interim, the Scottish Government has stated its 
commitment to support it.6 
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General views on the Bill 

25. Ninety-three per cent of respondents to our call for written evidence supported 
the Bill‘s general principles.  A 2015 YouGov survey commissioned by ASH 
Scotland also found 85% of Scottish adults overall and 72% of smokers support 
the introduction of legislation to ban smoking in vehicles carrying children.7 
Three respondents to our call for written evidence (an individual, the Tobacco 
Manufacturer‘s Association and FOREST) were unsupportive. 

26. A common reason cited for supporting the Bill was evidence on the harmful 
effects of second-hand smoking and its disproportionate impact on children.8 
The Committee heard that children are particularly vulnerable to second-hand 
smoke because they breathe faster, have less developed immune systems and 
absorb smoke more quickly due to their smaller airways.9 We were told 
exposure to second-hand smoke can lead to cancer, cardiovascular and 
respiratory diseases, hospital admissions and death.10 

27. The health impact on children includes respiratory illnesses, such as asthma, 
middle ear disease and bacterial meningitis.11 It has been reported that levels of 
second-hand smoke increase to over eleven times those of a smoky pub when a 
cigarette is smoked in a stationary car with the windows closed.12 According to 
the Royal College of Physicians of Edinburgh, ―It is estimated that over 4,000 
new cases of respiratory infection, wheeze and asthma in Scottish children 
could be avoided every year by reducing the exposure of children to passive 
smoking‖.13 Passive smoking is not just a problem for Scotland's children, as it 
has been linked to approximately 165,000 new cases of disease among children 
in the UK each year.14 This perhaps explains the move towards legislative 
responses to this issue in other parts of the UK. 

28. A key issue that surfaced during our consideration of this Bill is whether 
legislation is the right approach to tackling this issue. The Committee, therefore, 
considered views on what role other measures, such as education, should play. 
NHS Health Scotland reported that a common misconception prevails amongst 
parents in deprived communities that there is no danger from second-hand 
smoke if the atmosphere is ventilated and if smoke cannot be seen.15 It was 
also noted by the British Heart Foundation Scotland that tackling this 
misconception was a central aim behind the ―take it right outside‖ campaign.16 

29. Indeed, FOREST argued education was the most important tool in tackling the 
problem, which should be favoured over a legislative approach. This was made 
clear in an evidence session when FOREST stated – 

 The big drop in smoking rates in this country happened between the mid-
1970s and the early 1990s, and it was all down to education of people 
about the health risks of smoking. Over the past 15 years, in Scotland and 
in the UK generally, smoking rates have continued to fall, but not by huge 
amounts, yet we have a series of pretty draconian legislation… All that 
legislation has had relatively little impact...17 
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30. FOREST also disputed the findings of the 2013 Scottish Schools Adolescent 
Lifestyle and Substance Use Survey (SSALSUS), which reported 22% of 13 and 
15 year olds in Scotland stated they are often, or sometimes, exposed to smoke 
when travelling in a car.18 FOREST argued that sampling the views of children 
on their exposure to second-hand smoking was not an objective assessment. In 
contrast, FOREST cited an older Irish study, in which smoking in cars with 
children was recorded over three time periods in two Dublin locations. This 
study reported the rate of smoking in cars with children may be extremely low (1 
in 2,300).19 In this regard, FOREST considered that whereas seatbelt legislation 
may have been required due to the relatively low rate of seatbelt use (25%) at 
the time, the reportedly low rate of smoking in cars with children means a 
legislative response is not warranted.20 

31. Those in support of a legislative response took a different view on the rates of 
smoking and the impact of legislation. For example, NHS Borders and Cancer 
Research UK cited the figures reported in the 2013 SSALSUS to argue 
legislative intervention is warranted to protect the children affected.21 The British 
Heart Foundation Scotland also emphasised that the nature of smoking in a 
vehicle places children in a particularly vulnerable situation –  

 On long – or short – car journeys, someone who lights up a cigarette 
cannot take it outside. Everyone is trapped in that confined space and has 
to breathe that second-hand smoke.22 

32. The Committee also heard evidence that similar legislation has been well 
received and implemented in several parts of Canada, Australia and the United 
States.23 For example, the member in charge noted that after similar legislation 
was introduced in Canada, there was a 33% reduction in children being exposed 
to second-hand smoke.24 

33. Parallels were also drawn with the Smoking, Health and Social Care (Scotland) 
Act 2005 because it was seen to serve a similar public health purpose in 
protecting those who work in enclosed public spaces from second-hand 
smoke.25 FOREST noted that compliance with this legislation has been high, 
due in part to the liability of licensees.26 This persuaded others that the enclosed 
public spaces legislation was effective in creating a cultural shift in attitudes 
against smoking.27 Indeed, ASH Scotland noted it can play an important role in 
boosting educational initiatives stating ―…my experience suggests that there 

would be significant media interest in legislation and that would give you free 
education and awareness raising that would cost a lot of public funds if done in 
another way‖.28 The Scottish Government concurred with this argument, noting 
there is potential to use the Bill to also build on the existing Take It Right 
Outside campaign.29 

34. Another key issue raised in the evidence considered was this Bill‘s purported 
regulation of the private sphere. A minority of respondents argued this would be 
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an unacceptable infringement on the civil liberty to smoke in private places.30 In 
this regard, FOREST argued – 

 We must draw a line and say, ‗Enough‘s enough.‘ There is a public 
smoking ban, a display ban and there will be plain packaging – where will it 
end?31 

35. The Royal Pharmaceutical Society in Scotland and the Respiratory Group at the 
University of Aberdeen argued the Bill‘s effectiveness in achieving its aim to 
protect children from second-hand smoke is limited by the fact that the ban will 
not extend to the family home (where the majority of children‘s exposure may 

occur).32 

36. In response to concerns about the potential for this legislation to be extended to 
the home, the British Lung Foundation Scotland and Northern Ireland noted that 
―I can assure you that, as Sheila Duffy [ASH Scotland] has suggested, no 

organisation that I have worked with…imagines a ban on smoking in domestic 
properties to be conceivable or feasible‖.33 The member in charge also 
emphasised –  

 As I said, the Bill could not be amended to make it cover what people do in 
their house. It is purely about what happens in a vehicle, which is an 
enclosed space.34 

37. The British Heart Foundation Scotland considered restricting the ban on 
smoking to private vehicles would at least give a child who is exposed to 
second-hand smoke in the home some respite.35 It also noted that this 
legislation presented another important opportunity to educate people on the 
harm of second-hand smoke in other private spaces, such as the home.36 
Indeed, the Committee heard evidence that two recent surveys from New 
Zealand showed an increase in voluntary restrictions on smoking in the home 
following smoke-free legislation.37 This suggests the Bill may not need to extend 
to the home in order to change at-home behaviours. 

Finance Committee and Delegated Powers and Law Reform 
Committee consideration 

38. The Finance Committee issued a call for evidence on the Bill‘s Financial 

Memorandum and received responses from NHS Ayrshire and Arran, NHS 
Lothian and the Scottish Government. NHS Lothian noted that health boards 
may incur a cost in assisting with the public awareness campaign. The Scottish 
Government supported the member in charge‘s estimate of the cost of a public 
information campaign (£250,000-£300,000). It noted its intention to propose an 
amendment to give a role to local authorities in the Bill‘s implementation and 

that this would likely result in additional costs to local authorities. It also 
highlighted that estimating the number of fixed penalty notices likely to arise 
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from the legislation is difficult. It therefore recommended that the Financial 
Memorandum be amended to include low, mid-range and high values. 

39. The Schedule to the Bill sets out the scheme under which a fixed penalty may 
be applied as an alternative to prosecution. Paragraph 8 confers power on the 
Scottish Ministers to make regulations about (a) the application of fixed 
penalties; and (b) the keeping, preparation and publication of statements of 
account for fixed penalties. 

40. The Delegated Powers and Law Reform Committee considered this scheme. It 
noted it would be content for paragraph 8(a) to be subject to affirmative 
procedure. However, it recommends that paragraph 8(b) is subject to negative 
procedure to provide a better balance of parliamentary resources against 
scrutiny given the administrative nature of the power. 

Specific provisions 

41. The remainder of this report considers the main provisions of the Bill. While our 
role is to report on the Bill as introduced, we also considered the range of 
proposals identified in written evidence, including in the Scottish Government‘s 

Memorandum and in the evidence sessions we held. This approach will inform 
the Parliament of possible amendments to the Bill. 

Application to private motor vehicles 

42. The Bill applies to all private motor vehicles with two exceptions: motor cycles; 
and motor vehicles designed or adapted for human habitation (i.e. used for 
habitation for not less than one night). The Bill only applies to motor vehicles in 
private use, since smoking is already prohibited in vehicles used for public 
transportation under the Smoking, Health and Social Care (Scotland) Act 2005. 

43. The exemption for human habitation was supported by 60% of respondents, 
many of whom argued that enclosed spaces, which are being used as a home 
(e.g. motorhomes, real estate etc.), should be treated the same.38 The member 
in charge explained why the term ―human habitation‖ has been used, rather than 

―motor home‖ – 

 I would not want to see somebody exempted who was driving their motor 
home day in, day out. They would be exempted only when they used their 
motor home for living in and sleeping.39 

44. When asked whether someone living in a car would be exempt, the member in 
charge noted: ―They would not be exempted. That is quite clear in the Bill‖.40 

45. The Bill clarifies the meaning of human habitation by stipulating that a vehicle 
will be deemed to be in use for this purpose when it is being used as such ―for 

not less than one night‖. The member in charge explained the drafting for this 
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part of the Bill, noting that a car ―that is parked up and has somebody sleeping 
in it would not be exempt – that is quite tight in the Bill‖.41 

46. When asked whether the exemption as drafted would be clear and enforceable 
in practice, Police Scotland suggested its officers would take a common sense 
approach to assessing individual situations.42 For example, Police Scotland 
noted that if a vehicle was on a campsite, police officers would be able to 
determine how long it had been parked there.43 

47. The Scottish Government stated in its Memorandum that it would support a 
further exemption for convertible vehicles with the roof down and stowed 
away.44 It supports this exemption because it considers the impact of second-
hand smoke would be minimised due to the level of air exchange. A minority of 
respondents (less than 10%) also suggested an exemption for convertible 
vehicles.45 NHS Ayrshire and Arran and ASH Scotland noted this exemption 
would be consistent with the approach in England and Wales and the definitions 
used for Scotland‘s smoke-free public places.46 

48. The Committee heard evidence against an exemption for convertible vehicles on 
public health grounds. The British Lung Foundation Scotland and Northern 
Ireland explained that long-term studies conducted by the University of 
Aberdeen found that, even with the windows wound down, passengers in a 
vehicle encounter levels of second-hand smoke 10 times the World Health 
Organisation‘s stated safe level.47 The University of Aberdeen considered an 
exemption for convertible vehicles should not be included, noting: ―The child 
passenger may be within the near field of the cigarette (i.e. within one metre) 
and in these ranges the amount of air exchange or ventilation will have a limited 
impact on concentration reduction.‖48 

49. The British Lung Foundation Scotland and Northern Ireland and the British Heart 
Foundation Scotland echoed these concerns, emphasising that there is no safe 
level of second-hand smoke.49 

50. These views were shared by a minority of respondents (25%) who considered 
public health and safety grounds meant the Bill should not contain any 
exemptions.50 East Dunbartonshire Tobacco Alliance considered it would be 
difficult to enforce.51 The British Medical Association Scotland noted that 
removing all exemptions would ensure vulnerable adults, as well as children, 
were protected from second-hand smoke and it would eliminate any issues as to 
identifying the age of passengers.52 The Respiratory Group from the University 
of Aberdeen also noted that from ―a scientific or exposure point of view it is 
difficult to see why any enclosed space within any vehicle would be exempt.‖53 

51. The British Heart Foundation Scotland also emphasised the importance of 
dispelling misconceptions about second-hand smoke and the delivery of a clear 
educational campaign –  
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 ...The take it right outside campaign...challenged the conception that you 
can...smoke in the kitchen with the window open. That does not work in a 
home, and simply opening the windows in a car does not work either. That 
is why we support this bill.54 

52. The Respiratory Group of the University of Aberdeen concurred that the 
simplicity of the legislation was a key reason why the exemption for convertibles 
should not be supported.55 

53. In response to the Scottish Government‘s preference to make convertible 
vehicles exempt, the member in charge noted:  

 In my Bill there is no exemption for convertible motor vehicles. The Scottish 
Government has talked about such an exemption and I have discussed the 
matter with it. It seems quite soft on that, but I completely agree with you 
that putting the windows up and taking the roof down can still cause quite a 
lot of issues with second-hand smoke. My Bill is clear that there is no 
exemption for convertible vehicles whatsoever and, to be honest, I will be 
sticking to that.56 

54. Dr Cant of the British Lung Foundation Scotland and Northern Ireland 
suggested that the Scottish Government‘s proposal to exempt convertibles 

may have little impact in practice. He observed that ―My experience of going 

through Easterhouse in our recent summer weather has not indicated that 
there are many 2CVs or cabriolets – certainly not with their roofs down.‖57 

55. A key factor that will impact on the success of this Bill is the clarity of the 
legislation and the accompanying public information campaign about the law 
and the health risk to children of smoking in vehicles. The Committee 
therefore wants to ensure that the exemptions given to vehicles in this Bill will 
not be unnecessarily complicated to enforce and that the necessary health 
protections for children are built in. 

56. For this reason, the Committee is content with the current exemptions for 
motor vehicles as currently drafted in the Bill. We note, however, that the 
Scottish Government may lodge a Stage 2 amendment to exempt 
convertibles. Before any amendment is brought forward, we would welcome 
the Scottish Government‘s evidence on the impact of second-hand smoking 
on children in convertibles and further information on how it proposes an 
exemption for convertibles would be effectively communicated to the public. 

Applicable persons 

57. The Bill as introduced makes an adult who smokes in a vehicle in the presence 
of a child liable for an offence. An adult is defined as someone 18 years or older, 
whilst a child is defined as someone less than 18 years old. These aspects of 
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the Bill led the Committee to consider the age at which a child should benefit 
from protection under the Bill and who should be liable for the offence. 

58. The Committee heard evidence from ASH Scotland that the internationally 
recognised age for child protection is 18 years.58 ASH Scotland highlighted why 
the age of the offender is an important consideration by noting that a child could 
theoretically be caught smoking in a vehicle in the presence of another child.59 
In response to this issue, the member in charge noted – 

 We had a lot of debate about that very point. My initial proposal was for 16 
years of age…However, it came out in the consultation process that it is 

illegal…for those aged 17 or under to buy cigarettes…The decision was to 
have the provision in the bill coincide with that…I do not want to criminalise 
children and a 17 year old is a child.60 

59. The Committee also considered to whom liability should apply: the person 
smoking; the driver; or both. The member in charge stated his view that – 

 The driver has enough to do in driving his car; it should not be down to him 
to stop other adults smoking in his car…I know that the situation is different 

south of the border, where the driver is liable – it is a motoring offence. The 
offence I am proposing is a health offence.61 

60. The MRC/CSO Social and Public Health Sciences Unit supported the member 
in charge‘s stance that liability should only apply to the smoker.62 

61. Eleven respondents to the Committee‘s call for written views (26%) noted the 
driver should be held either solely, or jointly, responsible.63 In this regard, the 
Law Society of Scotland noted – 

 The driver of a vehicle has a very special responsibility in relation to road 
safety. We are talking here about the health and wellbeing of the occupants 
of the vehicle…If a child under the age of 14 is not wearing a seatbelt, the 
responsibility is the driver‘s.64 

62. Glasgow City Council concurred with this view, noting: 

 Making the driver – the keeper of the vehicle – responsible would mirror the 
original smoking ban legislation, which was effective largely because the 
licensee of a pub, for example, is held responsible for people smoking on 
the premises. That led to people managing compliance themselves, and 
the same principle could apply in this case.65 

63. In light of the views expressed on making a driver vicariously liable for the 
offence, the Committee considered what would happen if a driver was not able 
to stop a passenger from smoking, or to stop the vehicle and ask the offender to 
disembark. On this issue, Police Scotland considered its officers would use their 
professional judgement, noting ―Although we might stop someone who is 
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smoking while young children are in the car, it would not necessarily be the case 
that they would get a ticket.‖66 In this regard, it is envisaged that the police 
would use their discretion in circumstances where a driver was unable to pull-
over if a passenger refused to stop smoking.  

64. The Committee is content with the age of offenders proposed in the Bill, as 
this is consistent with existing legal age limits for driving and purchasing 
tobacco. 

65. The Committee notes Police Scotland‘s view that its officers would use their 

professional judgement in deciding whether to issue a fixed penalty notice. In 
light of this, the Committee is  persuaded on balance that making the driver 
and the smoker liable for the offence is the sensible approach. This would 
bring this Bill into line with other duties on drivers (e.g. seatbelt legislation), be 
consistent with the approach south of the border, and provide added 
incentives to protect children from the harm of second-hand smoking in 
private vehicles. The Committee seeks the Scottish Government‘s and the 
member in charge‘s views on this issue. 

Defence 

66. The Bill provides a defence if, at the time of smoking, a person reasonably 
believed all other occupants to be adults. In the Policy Memorandum, the 
rationale for this defence is that there may be circumstances where the person 
committing an offence believes the occupants are aged over 18 years.67 The 
RAC‘s written submission argued in favour of the defence as drafted, noting: 
―There will be occasions where drivers are unaware of the age of passengers 

travelling with them…It is also unreasonable to expect drivers to interrogate 

passengers before they enter the car as to their age.‖68 

67. The Law Society of Scotland, ASH Scotland and the Scottish Coalition on 
Tobacco agreed the Bill should contain a defence but had alternative 
suggestions for how it should be drafted. The Law Society of Scotland stated the 
statutory defence should be changed to the standard criminal threshold of 
―beyond reasonable doubt‖.69 ASH Scotland and the Scottish Coalition on 
Tobacco considered there should be a defence if the driver was unable to 
prevent another individual from smoking and the driver ―made all reasonable 
efforts‖ to prevent the offence.70 They also noted this would bring Scotland into 
line with similar provisions in Wales, England and Northern Ireland. 

68. The Scottish Government‘s position is that no defence should be included in the 
legislation because it is difficult to envisage how it could be used in practice.71 
Six respondents agreed that the Bill should not contain a defence.72 The 
reasons cited include concerns that any defence might undermine the protection 
of children and that ignorance is not a defence for other similar offences. 
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69. NHS Health Scotland highlighted a practical solution for protecting both smokers 
and passengers without the need for a defence.73 It suggested introducing a 
provision that a person must ask a passenger‘s age before smoking if that 

passenger looks under 25. It also suggested that a presumption could be 
drafted into the legislation, such that if there are any doubts as to the age of a 
passenger, a person should not smoke. The Committee notes that an ―under 25‖ 

presumption has been drafted into the Health (Tobacco, Nicotine etc. and Care) 
(Scotland) Bill as introduced.74 

70. The defence as drafted in the Bill raised diverging views on whether a defence 
was needed and what it should contain. The key issue is how to address the 
arguably rare circumstance in which a smoker does not know the age of all 
passengers. Any solution to addressing this issue must not undermine the 
protection of children and must be drafted in such a way that is practical and 
enforceable. 

71. The Committee considers that alternative measures could be put in place to 
address these issues, such as replacing the defence with a similar 
presumption to that in the Health (Tobacco, Nicotine etc. and Care) (Scotland) 
Bill. The Committee notes the Scottish Government proposes to work with the 
member in charge to remove this defence. We therefore welcome the Scottish 
Government‘s view on how the issues highlighted in this report may be 
addressed by an ―under 25‖ clause, or any other amendment it intends to 
bring forward. 

Penalty 

72. Section 1 of the Bill provides that a person who has committed an offence is 
liable on summary conviction to a fine not exceeding level 3 on the standard 
scale. The Bill sets the fixed penalty at £100. The Schedule to the Bill enables 
Scottish Ministers to amend the penalty figure through regulations. The 
maximum fine on level 3 on the standard scale is up to £1,000. The member in 
charge explained that the fee was originally set at £60 to mirror the fixed penalty 
for hand-held devices and seatbelts. However, two weeks before the 
consultation closed, the fixed penalty for those offences was revised to £100. 
The member in charge revised the nominated penalty figure accordingly. 

73. The Financial Memorandum estimates the number of fixed penalty notices likely 
to be issued annually under this Bill is in the region of 200.75 The Scottish 
Government considered that the legislation accompanied by an education 
campaign would be self-enforcing.76 It did, however, note that it is difficult to 
accurately estimate the number of fixed penalty notices likely to be issued. The 
Scottish Government therefore suggested that the Financial Memorandum be 
amended to include a range of estimates at high, mid-range and low values.77 

62



Health and Sport Committee 
Stage 1 Report on the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill,  
11th Report, 2015 (Session 4) 

14 
 

74. The Committee considered views on whether a fixed penalty is an appropriate 
way to deal with offenders under this Bill. The British Lung Foundation Scotland 
and Northern Ireland cited evidence from Queensland, Australia, where 654 
$200 fines were issued within 15 months of introducing similar legislation. 78 It 
argued this evidence demonstrates that penalties are an effective enforcement 
tool and deterrent to offenders. 

75. Other submissions highlighted socio-economic considerations and estimated 
who is most likely to be affected by the legislation. Cancer Research UK, for 
example, highlighted that ―tobacco is the leading risk factor in terms of the 
causes of health inequalities‖.79 Furthermore, Dr Cant, Head of the British Lung 
Foundation Scotland and Northern Ireland, observed: 

 Exposure to second-hand smoke will increasingly have a social and 
economic element because we have seen with the smoking rates that 
Scotland is doing very well in encouraging the reduction of smoking in the 
more affluent communities.80 

76. The member in charge acknowledged ―We know that poor health and smoking 

are much larger issues in some socioeconomic groups,‖81 but he considered a 
penalty should apply because the offence is seeking to protect children. Police 
Scotland noted that its officers are trained to use their professional judgement 
and discretion and that, although someone may be pulled over for the offence, 
this may not result in a penalty being issued.82 

77. Some respondents, such as NHS Borders, the Asian Consultancy on Tobacco 
and ASH Scotland suggested that a compulsory education course, or quit 
smoking programme, should be offered as an alternative to a fixed penalty 
notice, so that those with a low socio-economic profile are not disproportionately 
affected.83 

78. We support in principle the Bill‘s proposal to make the offence subject, on 
summary conviction, to a fine not exceeding level 3 on the standard scale. 
The Committee notes the estimated number of fixed penalty notices likely to 
be issued per annum is relatively low (approximately 200). Nonetheless, the 
Committee welcomes the Scottish Government‘s views on whether an 

alternative arrangement, such as an education programme, could be put in 
place. This may also have the advantage of  mitigating any disproportionate 
impact on people in deprived communities. 
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Enforcement and Detection 

Enforcement 

79. The Bill as introduced makes Police Scotland the sole enforcement agency. 
Approximately half of the respondents to the Committee‘s call for written views 
favoured this approach. COSLA supported this position because local 
authorities do not have the power to stop moving vehicles.84 South Lanarkshire 
Council concurred.85 COSLA, NHS Ayrshire and Arran and NHS Fife also noted 
that Police Scotland is best equipped to identify the driver of a vehicle and to 
access the driver ownership database.86 

80. The Scottish Government stated in its Memorandum that it is open to a joint 
enforcement approach between Police Scotland and local authority 
environmental health officers.87 It also noted that if this amendment were 
brought forward, it would likely result in additional costs to local authorities.88 

81. COSLA‘s written submission noted the Scottish Government‘s suggestion for a 
partnership approach to enforcement and considered this would require further 
negotiation.89 In particular, it considered any additional burden on local 
authorities arising from this Bill should be fully funded by the Scottish 
Government. 

82. Glasgow City Council was also not in favour of the Scottish Government‘s 

proposal, arguing environmental health offices were likely to have a low impact 
in issuing fixed-penalty notices – 

 …In reality, we do not have the people on the ground…It is conceivable 

and feasible that we could intervene in a case that involved a stationary 
vehicle, but I cannot imagine that being done to any meaningful extent.90 

83. Police Scotland and Stirling Council favoured the approach of giving 
environmental health officers an enforcement role in relation to stationary 
vehicles.91 In this regard, Police Scotland noted that, while it ―absolutely 

supports the Bill‖, it would have a greater impact if Police Scotland were not the 
sole enforcement agency.92 Police Scotland also highlighted the role community 
wardens have played in issuing fixed-penalty notices for littering.93 Stirling 
Council favoured a partnership approach because it considered local authorities 
could have a role in wider prevention, intervention, education and 
enforcement.94 

84. The Royal Environmental Health Institute of Scotland also favoured this 
proposed amendment, noting it would create a ―multi-model approach‖ to 
enforcement.95 In its view, ―enforcement should be seen as the last resort for 
any form of compliance, and that also supports the principles of best regulatory 
practice‖.96 In this regard, it noted that relatively few fixed-penalty enforcement 
notices have been issued in Scotland due in part to enforcement agencies‘ 
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approach to compliance ―through advice, education, publicity, guidance and a 

fair and reasonable approach to enforcement‖.97 

85. The member in charge appeared to be agreeable to this proposed amendment, 
noting – 

 My bill initially called for the police alone to enforce it. The Government has 
said that it would consider lodging an amendment on the role of local 
authorities and community wardens and so on. Therefore, it would be up to 
the Government to justify that. I would be quite happy for more people to be 
involved in enforcing the legislation.98 

Detection 

86. Another issue the Committee considered was whether enforcement agencies 
would be able to detect the offence in practice. For example, FOREST 
questioned whether the police would be able to detect small children in 
vehicles.99 The Law Society of Scotland also questioned whether police would 
be able to assess the age of older children and distinguish between an e-
cigarette and a regular cigarette in a moving vehicle.100 

87. Police Scotland noted – 

 Our officers are well versed in assessing a situation as they see it from a 
pragmatic point of view. If they passed a car and saw someone smoking in 
it, and if they also saw child seats in the back, that would give them a fair 
indication that the child is under 18. It would be about overlaying a common 
sense, pragmatic approach...101 

88. Similarly, Police Scotland noted that police officers already have experience in 
assessing the age of teenage children, such as in circumstances when they are 
in possession of alcohol.102 

89. The member in charge echoed Police Scotland‘s view that detection of the 

offence should not be a major concern: ―In 2013-2014, 36,000 breaches of the 
seat belt law were detected, and those seatbelts would equally have been in the 
back and in the front. It will be more difficult to see inside a car if it has dark, 
smoked glass but that does not mean that it will be impossible.‖103 

90. The Committee considers Police Scotland will play an important role in 
enforcing the legislation. As the Bill‘s enforcement and an accompanying 
educational campaign will be crucial to the success of this legislation, the 
Committee also sees merit in giving a role to local authorities in its 
implementation. 

91. We note the Scottish Government proposes to amend this aspect of the Bill. 
We therefore seek further information from the Scottish Government on what 
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role they envisage local authorities will play. We expect the full cost 
implications associated with any new role given to local authorities to be 
available for scrutiny in advance of the amendments. 

Other issues 

92. The Committee also considered what would be the most appropriate 
commencement date for the Bill. Sections 3, 4, 5, 6 and paragraphs 8 and 9 of 
the Bill‘s Schedule will come into force on the day after Royal Assent, while the 
remaining provisions will come into force at the end of the period of 6 months 
from the date of Royal Assent. 

93. In order to allow the Bill‘s introduction to be coordinated with a public information 
campaign, the Scottish Government proposes the commencement date should 
be determined under a Ministerial power.104 

94. Given the educational campaign will play an important role in creating a cultural 
change, we consider that the Scottish Government‘s proposal seems to be a 
sensible suggestion so long as it does not unnecessarily delay commencement 
of the legislation. 

95. Police Scotland also highlighted that a potential consequence of the Bill is that 
details of a conviction may, under the Children and Young People (Scotland) 
Act, be shared by the police with a named person using a child concern 
form.iii105 Child concern forms are used by Police Scotland to store information 
about children on its Vulnerable Persons Database. Information on this 
database is shared with other agencies where it is deemed appropriate to do so. 

96. The Royal Environmental Health Institute of Scotland noted in its supplementary 
written evidence that, if required, local authority environmental health 
professionals would be competent to raise a similar type of child concern form 
with a named person after a period of appropriate training.106 The Law Society 
of Scotland noted a conviction under this Bill might well trigger the issue being 
raised with the named person if it was felt in the circumstances that the child 
was at risk of significant harm.107 

97. The Committee also gave consideration as to how third-party reports of an 
offence being committed under the Bill would be dealt with. Glasgow City 
Council noted third-party reporting already occurs in pubs under the Smoking, 
Health and Social Care (Scotland) Act 2005. It considered individuals may be 
approached in response to a third-party report but it was unlikely that formal 
enforcement action would be taken.108 Police Scotland said it would be duty 

                                            
iii Child concern must be recorded by the police on every occasion when the care of a child by their parent(s), guardian, carer or in 

some instances another person, is called in to question or where there is a suggestion that a child requires some level of care or 
protection. A child concern form is completed by the officer involved and submitted via a supervisor to the Social Work 
Department via the appropriate police Public Protection Unit. The child concern form is therefore the initial means by which Police 
Scotland record and share information regarding child protection issues, as part of the ‗Getting it Right for Every Child (GIRFEC) 
process. Other agencies such as Education, NHS, Local Authorities use similar forms to record child concerns.  
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bound to respond to a third-party report but noted its response would be 
proportionate to the circumstances of each individual case.109 

98. The Royal Environmental Health Institute of Scotland suggested a means for 
third-parties to play an active role in educating the public about the Bill and the 
dangers of second- and third-hand smoking in vehicles. For example, it 
suggested someone conducting a Ministry of Transport (MOT) inspection who 
observed evidence of smoking in a family vehicle could issue an advisory notice 
about the Bill and the relevant health risks.110 

99. We also heard concerns raised by East Dunbartonshire Tobacco Alliance that 
the Bill does not address third-hand smoking.111 In this regard, it was noted a 
parent would be allowed to smoke a cigarette on the way to collecting a child 
and that the levels of particulate matter or fine particle pollution in a vehicle can 
take a long time to return to normal after a cigarette is extinguished.112 When 
asked about this issue, the member in charge noted that it would be difficult to 
enforce.113 The Committee sought wider views on this in its evidence sessions 
but did not receive any evidence. 

100. The Committee also considered whether protection should be extended to 
vulnerable adults under the Bill. NHS Tayside noted in its submission that 
consideration should be given to this issue.114 The member in charge stated – 

 It is something that we considered in great depth before we started this 
journey, and our concern was about how the police would identify someone 
as a vulnerable adult…If someone wants to lodge an amendment on the 
issue that would strengthen the Bill, I will be happy to look at that.115 

101. The Committee seeks the member in charge‘s views on the Scottish 
Government‘s proposed amendment to the Bill‘s commencement date.   

102. The Committee also requests the Scottish Government‘s view on whether, 
under the Children and Young People (Scotland) Act 2014, it envisages a 
child concern form should be raised with the named person in the event of 
an offence being committed under the Bill. In light of the Scottish 
Government‘s proposal to extend enforcement powers to local authorities, 

the Committee also seeks clarification from the Scottish Government as to 
what similar arrangements local authorities would employ. 

103. The Committee seeks the Scottish Government‘s view on whether it would 

work with the UK Government to extend the educational campaign in 
Scotland to include other types of existing regulation of the motoring 
industry, such as Ministry of Transport vehicle inspections. 
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104. The Committee also recognises the difficulty highlighted by the member in 
charge in affording protection to vulnerable adults under the Bill. The 
Committee will consider any amendments that are proposed in this regard. 
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Concluding remarks 

105. We consider the Bill is an important step in protecting children from the 
harmful effects of exposure to second-hand smoke. The Committee 
considers that education campaigns alone have not succeeded in protecting 
children from exposure to second-hand smoke in vehicles and, as such, 
these further measures are needed. We therefore support this legislation as 
a necessary step in tackling this issue. 

106. This report has, however, identified several issues that have arisen in 
evidence where the Bill could potentially be strengthened by amendment or 
would at least benefit from further consideration by the member in charge 
and the Scottish Government. These predominately relate to the 
exemptions in the Bill, liability for the offence, and its enforcement. We 
recognise that the member in charge and the Scottish Government have 
shown willingness to work together throughout the process to develop 
improvements to the Bill and we look forward to this continuing during the 
consideration of any amendments.  

107. Overall, the Committee supports the general principles of the Bill and 
recommends the Parliament agrees to them.  
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Annexe A 

Extracts from the minutes of the Health and Sport Committee 
and associated written and supplementary evidence 

13th Meeting, Tuesday 28 April 2015 

Work programme (in private): The Committee considered and agreed its work 
programme. 

 

19th Meeting, Tuesday 9 June 2015 

Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: The 
Committee took evidence on the Bill at Stage 1 from— 
Dr James Cant, Head of British Lung Foundation Scotland and Northern Ireland, 
Sheila Duffy, Chief Executive, ASH Scotland, and David McColgan, Policy & 
Public Affairs Manager – Scotland, British Heart Foundation Scotland, Scottish 
Coalition on Tobacco (SCOT); 
Celia Gardiner, Health Improvement Programme Manager – Tobacco, NHS 
Health Scotland. 

 
Written Evidence 

 British Lung Foundation  
 ASH Scotland  
 British Heart Foundation Scotland  
 Scottish Coalition on Tobacco (SCOT)  
 NHS Health Scotland  

 

20th Meeting, Tuesday 16 June 2015 

Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: The 
Committee took evidence on the Bill at Stage 1 from— 
Simon Clark, Director, Freedom Organisation for the Right to Enjoy Smoking 
Tobacco (FOREST); 
Brian Auld, Director of Professional Development, The Royal Environmental 
Health Institute of Scotland; 
William Hamilton, Environmental Health Manager, Glasgow City Council; 
Professor Alison Britton, Convenor of the Health and Medical Law Committee, 
The Law Society of Scotland; 
Margaret Wallace, Communities Service Manager, Stirling Council; 
Bernard Higgins, Assistant Chief Constable - Operational Support, and Chief 
Superintendent Iain Murray, Police Scotland. 
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Written Evidence 

 Royal Environmental Health Institute of Scotland  
 Glasgow City Council  
 Stirling Council  
 Police Scotland  
 The Law Society of Scotland 

 
Late Submission 

 FOREST (Freedom Organisation for the Right to Enjoy Smoking Tobacco)  
 
Supplementary Written Evidence 

 Royal Environmental Health Institute of Scotland  
 

21st Meeting, Tuesday 23 June 2015 

Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: The 
Committee took evidence on the Bill at Stage 1 from— 
Jim Hume MSP, member in charge of the Bill; 
Louise Miller, senior solicitor, Office of the Solicitor to the Scottish Parliament; 
Stephen Fricker, Assistant Clerk, Non-Government Bills Unit. 

 

24th Meeting, Tuesday 15 September 2015 

Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill (in 

private): The Committee considered its draft Stage 1 report. The Committee 
agreed the report, subject to revisions to be agreed by e-mail, and the 
arrangements for its publication. 
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List of other written evidence 

 Scot Van den Akker  
 Michael Gowan  
 Alan Lee  
 The RAC  
 NHS Ayrshire and Arran  
 NHS Forth Valley  
 MRC/CSO Social and Public Health Sciences Unit, University of Glasgow  
 YouthLink Scotland  
 Royal College of Physicians of Edinburgh  
 East Dunbartonshire Tobacco Alliance  
 Asian Consultancy on Tobacco Control  
 BMA Scotland  
 Respiratory Group, University of Aberdeen  
 Heather Bath  
 NHS Highland and Highland Council  
 Royal College of Paediatrics and Child Health  
 NHS Fife  
 The Law Society of Scotland  
 South Lanarkshire Council  
 NHS Grampian  
 Scottish Smoking Cessation Co-ordinators‘ Group  
 NHS Greater Glasgow & Clyde  
 Royal Pharmaceutical Society in Scotland  
 Cancer Research UK  
 NHS Lanarkshire  
 Children in Scotland  
 NHS Tayside  
 NHS Borders  

Late Submissions 
 COSLA  
 Tobacco Manufacturers' Association 

Memorandum by the Scottish Government 
 Memorandum by the Scottish Government to the Health and Sport Committee  
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http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV006_-_NHS_Forth_Valley.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV007_-_MRC-CSO_Social_and_Public_Health_Sciences_Unit_University_of_Glasgow.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV009_-_YouthLink_Scotland.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV010_-_Royal_College_of_Physicians_of_Edinburgh.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV011_-_East_Dunbartonshire_Tobacco_Alliance.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV013_-_Asian_Consultancy_on_Tobacco_Control.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV015_-_BMA_Scotland.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV016_-_Respiratory_Group_University_of_Aberdeen.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV017_-_Heather_Bath.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV018_-_NHS_Highland_and_Highland_Council.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV019_-_Royal_College_of_Paediatrics_and_Child_Health.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV020_-_NHS_Fife.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV021_-_The_Law_Society_of_Scotland.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV023_-_South_Lanarkshire_Council.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/CMV026_-_NHS_Grampian.pdf
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Annexe B 

Report from the Delegated Powers and Law Reform Committee 
and the Finance Committee’s call for evidence on Financial 
Memorandum 

Report from the Delegated Powers and Law Reform Committee 

The Delegated Powers and Law Reform Committee (DPLRC) report on the 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill can be found on 
the Scottish Parliament‗s website at the following webpage: 

 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/89471.aspx 

Finance Committee‘s call for evidence on Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill: 

 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/8
8859.aspx 
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Smoking Prohibition (Children in Vehicles) Bill 

British Lung Foundation Scotland 

Background 

The British Lung Foundation is the UK’s only charity dedicated to supporting 
everyone with a lung disease. Founded in 1985, the BLF provides funding for 
research into respiratory conditions, campaigns for better awareness and 
treatment of lung disease and provides direct support to patients. BLF 
Scotland functions as part of the UK-wide organisation, adapting the same 
goals for a different political and social context. 

The majority of lung disease in Scotland is caused directly by or related to 
tobacco use. Our nation has a long historical relationship with the substance, 
with high smoking rates and damaging cultural norms. Although the 
prevalence of tobacco use has greatly decreased in recent years, Scotland’s 
rate remains the highest of the four home nations and health inequalities due 
to significantly higher smoking rates in areas of deprivation are of increasing 
concern. 

The Scottish Government has adopted an ambitious vision for a Scotland free 
from the harms of tobacco by 2034. BLF Scotland fully supports this goal, and 
recognises that targeted legislative action will be required to support smokers 
to quit and ensure that the next generation grows up tobacco-free. This 
legislation will support the pursuit of this long term goal. Crucially it will also 
protect children from the significant immediate and long term threats to health 
posed by second-hand smoke. 

1. Do you support the Bill? Please provide reasons for your position. 

The British Lung Foundation has campaigned on this issue for several years 
and has been at the heart of similar measures in England, Wales and 
Northern Ireland.  

Children are particularly vulnerable to second-hand smoke, as they have 
smaller lungs, faster breathing rates and less developed immune systems. 
This makes them more susceptible to respiratory, ear and other infections 
triggered by passive smoking.1 Children’s exposure to second-hand smoke 
also causes 22,000 new cases of wheeze and asthma and 40 cases of 
sudden infant death syndrome every year.2 This represents a significant 
health burden, costing the NHS an estimated £23 million across the UK. Over 
300,000 GP consultations and 9,500 hospital admissions a year are estimated 
to result from children’s exposure to second-hand smoke.  

Tobacco smoke is a carcinogen and there is no level of smoke that is safe for 
a child. In the small confined space of a car, smoke density can build up very 
quickly to dangerous levels. Research from the University of Aberdeen has 

                                                           
1
 Annual report of the Chief Medical Officer 2002. Department of Health, 2003 

2
 Passive smoking and children: A report by the Tobacco Advisory Group. Royal College of Physicians, 

2010. 
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shown that a single cigarette smoked in a moving car with the window half 
open exposes a child in the centre of the back seat to around two thirds as 
much second-hand smoke as in an average smoke-filled pub. Levels increase 
to over eleven times those of a smoky pub when the cigarette is smoked in a 
stationary car with the windows closed.  

A significant proportion of children in Scotland report being exposed to 
second-hand smoke in cars. Recent data shows that 22% of 13 & 15 year 
olds in Scotland are often or sometimes exposed to smoke when travelling in 
a car.3 

A ban on smoking in cars when children are present enjoys widespread public 
support, with around 78% of the UK public and 62% of smokers supporting 
the measure in a 2011 YouGov poll commissioned by ASH.4 In the 
Westminster Parliament, during the passage of the Children and Families Act, 
Peers voted in favour of the measure with 222 votes to 197 and MPs voted 
376 to 107.5 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer. 

Yes. Smoking in cars carrying children is a significant threat to children’s 
health which would be ameliorated effectively by this legislation. 

Enforcement of this new law would be comparable to existing legislation on 
the use of mobile phones while driving. Statistical evidence shows that 
enforcement of this law is both possible and effective, with 18,856 offences 
recorded by police forces in Scotland in 2007-08.6 

Although data on impact of existing legislation is fairly limited, evidence from 
Australia suggests that opportunistic enforcement by police can be successful 
in enforcing a ban on smoking in cars with children present. Following the 
introduction of legislation in Queensland in January 2010, 654 $200 fines 
were issued by police to people smoking in a vehicle carrying a child under 
16, between 1 January 2010 and 30 April 2011. Significantly, a Queensland 
Health spokesman explained that the on-the-spot fines worked “as a 
deterrent",  showing that these initial figures on fines were being used by 
State Governments in the media to help deter other motorists from breaking 
the law.7 

                                                           
3
 Scottish Schools Adolescent Lifestyle and Substance Use Survey (SALSUS), 2013 

4
 p.27, All Party Parliamentary Group on Smoking and Health: Inquiry into smoking in private vehicles, 

2011 
5
 Votes took place during: Children and Families Bill, HoL Report Stage on 29 January 2014 and HoC 

Consideration of Lords’ Amendments on 10 February 2014. 
6
 Written Question S3W-31099, submitted by George Foulkes MSP 

7
 Forty parents a month nabbed smoking in cars with children since new laws introduced, Queensland 

Sunday Mail, 14 August 2011 
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The impact assessment produced by the English Department of Health 
estimated savings to the NHS of £33million over 10 years as a result of 
introducing similar legislation.8 

3. Is there anything in the Bill you would change? If yes, please provide 
more details. 

We are impressed at the thorough research, consultation and calls for 
evidence that preceded the drafting of this Bill, and are satisfied that our input 
has been taken into account. Consequently we are content that the Bill as it 
stands will protect children effectively from tobacco smoke in the car. 

We are aware that some organisations are calling for the introduction of an 
offence of permitting smoking in a car, to apply to the driver of the vehicle. 
This would be in line with the law in England & Wales. BLF Scotland’s primary 
concern is that this law is easily enforceable in order that it can protect as 
many children as possible. Therefore, if creating an additional offence would 
make enforcement simpler for Police Scotland, we would support it. 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why? 

Enforcement of this new law must be carried out by Police Scotland to provide 
the best guarantee of successfully protecting children from exposure to 
second-hand smoke. This central role for the police is essential in the Scottish 
context, as they have the sole legal authority to stop moving vehicles. This 
would be consistent with similar laws internationally - all jurisdictions in 
Australia and majorities of those in Canada and the US which have similar 
laws charge police with enforcement.  

In the regulations banning smoking in cars carrying children in England, Local 
Authorities have also been tasked with helping the police to enforce this law, 
by monitoring stationary vehicles. While Local Authority officers undoubtedly 
have an important supporting role to play, it is vital that the primary 
responsibility for enforcement of this law lies with the police. This would be 
consistent with enforcement of offences such as driving while using mobile 
phones or failing to wear a seat belt. 

The impact assessment carried out by the UK Government into the 
comparable law in England & Wales recommended strongly that police should 
enforce this measure, for both cost-effectiveness and to ensure proper 
enforcement.9 

5. What type of vehicles do you think should be exempt from the 
legislation and why? 

                                                           
8
 Page 3, Smokefree (Private Vehicles) Regulations 2014: Impact assessment, Department of Health, 

July 2014. 
9
 Smokefree (Private Vehicles) Regulations 2014: Impact assessment, Department of Health, 

July 2014. 
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Some individuals may use a vehicle as their place of residence. While BLF 
Scotland supports and encourages those who wish to keep their homes 
smoke-free, we do not believe that this legislation should apply to residences. 
Therefore, a common-sense approach should be taken, whereby caravans 
and motor-homes which are parked should be exempted from this legislation. 

Furthermore, as the basis for this law is the harm caused by second-hand 
smoke within an enclosed vehicle, a further exemption could apply for those 
vehicles which are not enclosed, such as motorcycles and convertibles where 
the roof is entirely down. 

6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

BLF Scotland’s emphasis throughout this process is providing effective and 
enforceable protection for children. Therefore, we do not take a specific view 
on this defence but regard this as an area where legal expertise will be 
invaluable. 

British Lung Foundation 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

ASH Scotland 

1. Do you support the Bill? Please provide reasons for your position. 
Yes. Action on Smoking and Health (ASH) Scotland is an independent 
Scottish charity taking action to achieve its vision of a healthier Scotland 
free from the harm and inequalities caused by tobacco. As such, two of 
our primary aims are to protect people from second-hand smoke (SHS) 
and to limit the number of young people taking up smoking. Recent data 
show that 22% of 13 and 15 year olds in Scotland report that they are 
often or sometimes exposed to smoke when travelling in a car1. ASH 
Scotland therefore supports legislation to make it an offence to smoke in a 
private vehicle when children under the age of 18 are present.  

Children and young people witnessing smoking in vehicles may seek to 
emulate it; two recent New Zealand studies2, 3 which investigated this 
found that reported exposure to smoking in cars was significantly 
associated with an increased risk of both current and initiated smoking. 
Therefore, reducing children and young people’s exposure to smoking in 
vehicles will not only protect them from the dangers of second-hand 
smoke, but may reduce their propensity to take up smoking themselves. It 
may also be the case that higher smoking rates in more deprived 
communities outweigh the lower car ownership, so that a ban on smoking 
inside cars carrying children may benefit those from lower income groups 
most and so reduce health inequalities4. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer. 
A 2015 YouGov poll5 revealed that 85% of Scottish adults (72% of 
smokers) agree that smoking should be banned in cars that are carrying 
children younger than 18 years old, making this a measure strongly 
supported by the public. 

International evidence6 suggests that the prevalence of smoke-free car 
(and home) rules rises after the passage of smoke-free vehicle laws, 
perhaps indicating changing social norms related to the unacceptability of 
second-hand smoke exposure. This measure has the potential to reinforce 
public awareness of the harmfulness of second-hand smoke in Scotland, 
which could help to drive positive voluntary changes in practice in 
domestic settings and help achieve the national target to reduce children’s 
exposure to tobacco smoke by half in 2020 against a baseline measured 
in 20127.  

It is inherently unjust that children may not be able to choose whether or 
not someone else in a vehicle is smoking and yet are at an elevated risk of 
harm from second-hand smoke: their smaller airways, faster rates of 
breathing, and less developed immune systems all contribute to inhalation 
of larger quantities of particulates8. Evidence of the harm of inhaling 
second-hand smoke is well-established, and exposure to the pollutants 
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and carcinogens in SHS increases the risk of acute and chronic health 
conditions, hospital admission, and death9. Furthermore, non-smokers 
have significant intake of multiple volatile organic compounds (VOCs) from 
breathing second-hand smoke in cars, corresponding to health risks that 
exceed the acceptable level10; VOCs from tobacco smoke are associated 
with cancer, cardiovascular, and respiratory diseases. Ventilation (eg air 
conditioning or opening windows) is not a sufficient measure to remove 
tobacco smoke pollution from vehicles11.  

3. Is there anything in the Bill you would change? If yes, please provide 
more details. 
For first offenders, the option of a remedial course with quit smoking 
counselling might be offered as an alternative to a fine. For example, the 
Alcohol Diversion Scheme run in partnership by DrinkSense and 
Cambridgeshire Constabulary12 is a course for those issued with a penalty 
notice in relation to an alcohol related offence; as an alternative to a £90 
fine the scheme offers offenders an alcohol awareness course. Or the 
National Speed Awareness Scheme13, an innovative scheme used by 
police forces across the UK to allow motorists caught speeding to 
complete a workshop rather than be issued with three penalty points and a 
£60 fine. 

 

Also, we would like to see the number of successful prosecutions and 
fines following the ban being made public to act as a deterrent. 
 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why? 
Opponents have claimed that a lack of action on mobile phone use in cars 
suggests motorists could easily avoid the penalties. ASH Scotland 
believes that while second-hand smoke in vehicles technically falls under 
the functions of Environmental Health Departments, Police Scotland has 
resources more appropriate to the enforcement of this action. Police 
officers would be able to effectively enforce the measure while engaging in 
routine duties, minimising any resource implications and the actual 
figures14 show that police have caught tens of thousands each year for 
using a mobile phone while driving. In the Scottish consultation for this Bill, 
a retired Chief Superintendent with extensive experience and thorough 
expertise in traffic and road policing endorsed the likely ability of Police 
Scotland in adding this offence to existing motoring offences. 

5. What type of vehicles do you think should be exempt from the 
legislation and why? 
For some people their vehicle may also act as a place of residence and we 
do not believe this legislation should extend to the home. Therefore the 
legislation should include an exemption for a caravan or motorhome that is 
stationary and not on the road. A further exemption should cover vehicles 
which are less than 50% enclosed, such as a motorbike or a convertible 
car with the roof completely down. This aligns with the legislation agreed in 
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England and Wales and the definitions applicable to Scotland’s smoke-
free public places. 

6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 
We believe that the focus of the offence should be both on the person 
smoking and on the driver. The offence should apply both to any individual 
smoking when another person under the age of 18 is present and to the 
driver who permits this, in parallel with existing enclosed public spaces 
provisions. However before any offender under the age of 18 is referred to 
court or prosecuted, due consideration should be given as to whether or 
not it is in the public’s interest to do so. 

To be consistent with the smoking in vehicles legislative proposals of 
Wales, England, and Northern Ireland, we believe that where a driver is 
implicated, they should be permitted to present a defence that: 

a) the driver, by reason of driving the vehicle, was unable to prevent 
another individual from smoking in the car, and 

b) the driver made all reasonable efforts to prevent the offence. 

We believe that any permitted defences regarding the believed or 
perceived age of passengers should be in line with permitted defences for 
other age-related offences.  

ASH Scotland would be happy to bring evidence to the Committee and to 
provide further evidence or background information. 

ASH Scotland 

___________________________________________________________
_____________________ 
 
Scotland’s obligations under the Framework Convention on Tobacco 
Control (FCTC): request to the Committee 

Scotland’s obligations as signatories to the international public health 
treaty, the Framework Convention on Tobacco Control (FCTC), do need to 
be explicitly considered as part of the good governance of the Scottish 
Parliament and that these are materially relevant to its balanced decision 
making on health matters relating to tobacco and smoking. The default 
position in Scottish Parliamentary Committees is to listen to all 
stakeholders but tobacco companies represent a unique and special case. 
A long and well-evidenced history of their using misinformation and 
manipulation to undermine public health initiatives has inspired 179 
governments (to date) to agree to set parameters that limit tobacco 
companies’ influence over health policies, including influence that is 
exercised through secondary issues such as economic issues and illicit 
trade. This commitment is set out in an international agreement to which 

82



4 
 

we are party within both the UK and EU. No other industry is subject to 
such a sanction. 

Article 5.3 of the FCTC states: ‘In setting and implementing their public 
health policies with respect to tobacco control, Parties shall act to protect 
these policies from commercial and other vested interests of the tobacco 
industry in accordance with national law.’ Guidance subsequently issued 
by the Conference of Parties in relation to implementing Article 5.3 notes 
that: ‘There is a fundamental and irreconcilable conflict between the 
tobacco industry’s interests and public health policy interests.’ This view 
was reaffirmed by the United Nations General Assembly in 2011. 

The guidelines also make clear their intended scope of application: ‘The 
guidelines apply to setting and implementing Parties’ public health policies 
with respect to tobacco control. They also apply to persons, bodies or 
entities that contribute to, or could contribute to, the formulation, 
implementation, administration or enforcement of those policies.’ 

We believe that requiring transparency in evidence brought to Committees 
regarding the tobacco industry's influences is materially relevant to our 
elected representatives' balanced decision making on health matters 
relating to tobacco and smoking.  

This year marks the 10th anniversary of the FCTC being implemented, 
and we would ask the Committee to introduce a required declaration of 
interests in relation to the tobacco industry and its vested interests. 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

British Heart Foundation Scotland 

About British Heart Foundation (BHF) Scotland 

Coronary heart disease is Scotland’s single biggest killer. For over 50 years 
BHF Scotland has pioneered research that’s transformed the lives of people 
living with heart and circulatory conditions. Our work has been central to the 
discoveries of vital treatments that are changing the fight against heart 
disease.  

Tobacco related ill health remains one of our biggest public health challenges, 
and, as such, we warmly welcome the opportunity to respond to this important 
call for evidence.  

BHF Scotland is in a position to contribute to the following questions in 
relation to the committees request and as such cannot provide evidence on all 
the questions posed by the committee.  

Do you support the Bill?  

Yes. BHF Scotland fully supports the aim of the Bill.  

Secondhand smoking (SHS) presents a serious health risk. It has been 
estimated to cause the deaths of 11,000 people in the UK each yeari. 
Exposure to passive smoking has been linked with a 25% increased risk of 
strokeii and a 30% increased risk of coronary heart diseaseiii.  

SHS is especially harmful to children – it increases the risk of a number of 
health problems in children, including lower respiratory infections, wheezing, 
asthma, middle ear disease, and bacterial meningitis, and more than doubles 
the risk of sudden infant deathiv and there is a growing body of evidence that 

suggests that passive smoking is associated with medical risk factors for 
cardiovascular disease amongst children. For example, a systematic review 
carried out in 2011 found passive smoke was associated with altered 
cholesterol profiles, particularly low levels of protective HDL among childrenv. 
Another review noted that passive smoking was associated with endothelial 
(inner lining of the blood vessels) dysfunction in 11 year oldsvi. Endothelial 
dysfunction is widely believed to be a precursor to the onset of atherosclerosis 
(a thickening of the arterial wall) which is associated with increased risk for 
coronary artery disease. This evidence suggested it was present in children 
even with a moderate level of exposure, leading its authors to conclude their 
evidence reiterated ‘the importance of smoke free-environments for children 
and adolescents’.  

Additionally, and as noted in the consultation conducted by Jim Hume MSP, 
there is evidence to suggest that levels of SHS exposure in vehicles are 
sufficiently high to breach WHO guidance on safe levels of exposure to 
harmful particulates in indoor environmentsvii viii. 
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We therefore fully support the proposal to introduce legislation that would ban 
smoking in vehicles where children are present.  

Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health?  

Yes.  

Firstly, we believe legislation is necessary because too many young people in 
Scotland are currently exposed in vehicles to SHS. In Scotland, a study 
carried out as part of the evaluation of the smoke-free public places legislation 
found that, from a sample of 2,389 of 11-12 year olds in 2007, 6.5% reported 
exposure to passive smoking in a car the previous dayix. Researchers from 
the University of Aberdeen have used this data to estimate that this equates to 
60,000 car journeys each day in Scotland that will include a child being 
exposed to passive smokingx.  

Secondly, evidence from the Australian states that have introduced bans 
suggests compliance is relatively high – self-reported figures from South 
Australia suggest that 88.3% of cars were smoke free in 2011, four years after 
the legislation was implementedxi. 

In Canada nine out of ten provinces have legislation of this kind in place, and 
exposure to passive smoking in cars for children was reduced after its 
introductionxii. For example, in Nova Scotia and Ontario, self-reported 
exposure to passive smoking by children reduced by over a quarter after the 
legislation was introducedxiii.  

Thirdly, we believe that there is likely to be a high level of public support for 
this legislation. Surveys suggest a ban on smoking in vehicles where children 
are present would actually be very popular- even amongst smokers:  

 A Faculty of Public Health report put support for the measure at 
74% in the UK in 2010xiv 

 A survey carried out for the Royal College of Physicians suggested 
76% of the UK public would support it, including 54% of daily 
smokersxv  

 A study published in the European Journal of Public Health put 
support among UK smokers at 75%, leading the researchers to 
conclude ‘The high level of support for banning smoking in cars with 
children in the UK (similar to the level of support in Canada at the 
time of surveying), suggests that bans could be successfully passed 
in the UK as they have in Canada’ xvi 

 As noted in the consultation, a poll conducted for ASH Scotland in 
2013 found that 81.5% of the Scottish population supported 
legislation, with only 7.4% opposed to itxvii. 
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Additionally, evidence from New Zealand and Australia suggests that public 
support for this legislation tends to increase over timexviii, which largely mirrors 
the increase in support in Scotland for the smoke-free public places legislation 
after its implementationxix. Data from South Australia shows overwhelming 
support for the legislation from the whole population and that this support 
increased significantly post-legislation among non-smokers and slightly 
among smokers (however this difference was non-significant)xx. 

There is clear evidence, therefore, that SHS exposure is damaging, and that 
young people in Scotland are being exposed to it in vehicles. International 
examples show that legislation of this type can be effective, and the public 
seem overwhelmingly supportive of its introduction.  

We believe that this combination of factors makes a strong case for the 
effectiveness of the legislation to achieve its aims.  

Reducing exposure of young people to SHS is the main advantage of the 
legislation: see above for our rationale on this point.  

As a result, we expect that public awareness of the health risks associated 
with SHS exposure is likely to increase as a result of this legislation – with 
potentially positive effects on exposure in the home as a result.  

Is there anything in the Bill you would change? If yes, please provide 
more details. 

BHF Scotland is very impressed with the level of research and consideration 
that has gone into the drafting of this Bill and the need for it in the first place. 
We believe there is nothing in the Bill that requires to change to help it 
achieve its desired goal of protecting young people from the harmful effects of 
secondhand smoke.  

British Heart Foundation Scotland 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Scottish Coalition On Tobacco (SCOT) 

SCOT - the Scottish Coalition on Tobacco - is a campaigning coalition of 15 
health and medical organisations that have a shared interest in matters 
relating to tobacco and health. 

Members of the coalition are: ASH Scotland, Asthma UK Scotland, British 
Heart Foundation Scotland, British Lung Foundation Scotland, British Medical 
Association, Cancer Research UK, Chest Heart & Stroke Scotland, the 
Faculty of Public Health, Macmillan Cancer Support, Royal College of 
Nursing, The Roy Castle Lung Cancer Foundation, Royal College of 
Physicians of Edinburgh, Royal College of Psychiatrists, The Stroke 
Association (Scotland office) and the Royal Environmental Health Institute of 
Scotland.  

This response is a general response on behalf of the SCOT coalition. Where 
individual members take a different stance on particular points this will be 
reflected in their own submissions.  

1.  Do you support the Bill? Please provide reasons for your position. 

2. The SCOT coalition supports legislation to make it an offence to smoke in 
a private vehicle when children under the age of 18 are present.  

Reducing children and young people’s exposure to smoking in vehicles will 
not only protect them from the dangers of second-hand smoke, but may 
reduce their propensity to take up smoking. Also, a ban on smoking inside 
cars carrying children may benefit those from lower income groups most 
and so reduce health inequalities1. There may be further benefits for 
example relating to lack of distraction for drivers, reduced fire risks and 
reduced litter. 

Air conditioning or opening windows does not protect people against 
tobacco smoke. 

3. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer. 

International evidence2 suggests that the prevalence of smoke-free car 
(and home) rules rises after the passage of smoke-free vehicle laws, which 
may indicate changes in attitudes towards second-hand smoke exposure. 

Children are at an elevated risk of harm from second-hand smoke: their 
smaller airways, faster rates of breathing, and less developed immune 
systems all contribute to inhalation of larger quantities of particulates3. 
Evidence of the harm of inhaling second-hand smoke is well established4, 
and exposure to the pollutants and carcinogens in SHS increases the risk 
of acute and chronic health conditions, hospital admission, and death5. 
Non-smokers have significant intake of multiple volatile organic 
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compounds (VOCs) from breathing second-hand smoke in cars, 
corresponding to health risks that exceed the acceptable level6; VOCs 
from tobacco smoke are associated with cancer, cardiovascular, and 
respiratory diseases7.  

4. Is there anything in the Bill you would change? If yes, please provide 
more details. 

5. No. 

6. Who do you think should have responsibility for enforcing the 
proposed legislation and why? 

7. SCOT believes that Police Scotland would be best placed to enforce the 
measure while engaging in routine duties. 

8. What type of vehicles do you think should be exempt from the 
legislation and why? 

9. For some people their vehicle may also act as a place of residence, 
therefore we believe this legislation should include an exemption for a 
caravan or motorhome that is stationary and not on the road.  

10. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

11. We believe that the focus of the offence should be both on the person 
smoking and on the driver. The offence should apply both to any individual 
smoking when another person under the age of 18 is present and to the 
driver who permits this, in parallel with existing enclosed public spaces 
provisions. However before any offender under the age of 18 is referred to 
court or prosecuted, due consideration should be given as to whether or 
not it is in the public’s interest to do so. 

To be consistent with the smoking in vehicles legislative proposals of 
Wales, England, and Northern Ireland, we believe that where a driver is 
implicated, they should be permitted to present a defence that: 

a) the driver, by reason of driving the vehicle, was unable to prevent 
another 

individual from smoking in the car, and 

b) the driver made all reasonable efforts to prevent the offence. 

We believe that any permitted defences regarding the believed or perceived 
age of passengers should be in line with permitted defences for other age-
related offences. 

Scottish Coalition on Tobacco (SCOT) 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

NHS Health Scotland 

NHS Health Scotland is a national health board working with public, private 
and third sector organisations to reduce health inequalities and improve 
health. Our role is to work with others to develop knowledge into action about 
what works, and doesn’t work, to reduce health inequalities and improve 
health.  

Key messages  

 NHS Health Scotland welcomes the Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill. We believe that if the Bill is enacted and 
enforced by Police Scotland, it will achieve its aim of protecting children 
from the harmful effects of second hand smoke. 

 Children are particularly vulnerable to the risks of second hand smoke 
exposure. 

 Second hand smoke exposure is a source of inequalities, with higher 
smoking prevalence among less affluent groups and thus of child second 
hand smoke exposure in these groups. 

Response 

NHS Health Scotland’s responses to the Committee’s questions are given 
below. 

1. Do you support the Bill? Please provide reasons for your position.  

Yes. We think it is important that children are protected from the harmful 
effects of second hand smoke (SHS). While everyone should be protected 
from involuntary SHS exposure, generally children are less likely to have 
choices over transport options or to remove themselves from the situation. 
They are also a group who are particularly vulnerable to the risks of SHS 
exposure, due to smaller airways, faster rates of respiration, immature 
immune systems, and more hand-to-mouth ingestion, with increased risk 
of respiratory conditions and illnesses, impaired lung growth and function, 
and middle ear disease. Additionally, this is a source of inequalities, with 
higher smoking prevalence among less affluent groups and thus of child 
SHS exposure in these groups. Research has shown that smoke can 
reach high levels of PM2.5, the biomarker of SHS exposure, and exceed 
healthy guidance limits even under ‘realistic’ driving conditions with 
mechanical ventilation or open windows. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  
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Yes. We believe that if the Bill is enacted and enforced by Police Scotland, 
it will achieve its aim of protecting children from the harmful effects of SHS. 
For example, a published study of the Canadian legislation found a 
positive impact on reducing child SHS exposure in the short-term post-
implementation and without displacement into the home (Nguyen, 2013). 
Compliance with similar legislation around seatbelts has been high. There 
is also strong public support for the implementation of this legislation. It 
therefore ensues that a reduction in SHS exposure would result in a 
reduction in SHS effects on health. 

3. Is there anything in the Bill you would change? If yes, please provide more 
details.  

No. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

Police Scotland should be responsible for the enforcement of this 
legislation through their routine monitoring of traffic offences. 

Another possibility is that the role of Environmental Health Officers could 
be extended to include enforcing the new legislation. Their role in 
enforcing smoke-free workplace vehicles could be extended into this new 
domain. However, this would differentiate smoking in cars from other 
similar traffic offences, such as mobile phone use, and puts an additional 
burden on local authorities.  

Consideration also needs to be given as to whether involving more than 
one agency complicates rather than clarifies responsibilities for 
enforcement.  

The Explanatory Notes for the Bill indicate that Police Scotland have been 
consulted and anticipate that enforcing and processing the new legislation 
would have a fairly minimal impact. 

5. What type of vehicles do you think should be exempt from the legislation 
and why?  

The only vehicles that should be exempt from the law are vehicles such as 
mobile homes which are currently being used as a home, ie when parked 
and static. Although stationary vehicles have higher SHS exposure, the 
rationale for the exclusion of parked and static mobile homes would be that 
they are a home setting and thus children have a better opportunity to 
remove themselves from the situation. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of the 
vehicle were under 18? 
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While we believe that such a situation would be rare and unlikely, it could 
be circumvented by the incorporation of a “need to ask if they look under 
25” or “if in any doubt re age of occupants, don’t smoke” clause. 

NHS Health Scotland 
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Smoking Prohibition (Children in Motor Vehicles) Bill 

The Royal Environmental Health Institute of Scotland 

The Royal Environmental Health Institute of Scotland (REHIS) is pleased to 
present written evidence to the Health and Sport Committee regarding the 
Smoking Prohibition (Children in Motor Vehicles) Bill. The Institute is the 
professional body representing the Environmental Health profession in 
Scotland. Please find our written response under each question below.  

1. Do you support the Bill? Please provide reasons for your position 

The Environmental Health profession in Scotland has successfully enforced 
the requirements of the Smoking, Health and Social Care (Scotland) Act 
2005 since coming into force in 2006, which prohibited smoking in enclosed 
public spaces in Scotland. The Institute supports the proposed Bill which 
would make it an offence to smoke in a private vehicle when children under 
the age of 18 are present. The Institute believes that this is a logical 
extension of the requirements of the 2005 Act. 

Children are a particularly vulnerable group in society with often limited 
choices when considering transport. The Institute believes that the 
proposed prohibition will have a positive impact on childhood health and 
health inequalities in Scotland.  

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer. 

There is substantial documented evidence which demonstrates the impact 
of second hand tobacco smoke, particularly in children, and this has been 
presented adequately in the supporting documentation for this call for 
written evidence to the Health and Sports Committee. 

The Institute believes that the Bill will have a positive impact on protecting 
children’s health from the adverse health effects of second hand tobacco 
smoke. We believe it will protect children from inhaling tobacco smoke 
within the confined spaces of a vehicle, and adds to the improvements 
already made relating to enclosed public spaces.  

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No comment  

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

The prohibition of smoking in enclosed public spaces has highlighted that 
the most difficult area to effectively enforce relates to smoking in 
commercial (moving) vehicles, as local authorities do not have powers to 
stop vehicles. Should this proposal to accepted, we are of the view that 
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Police Scotland should be given responsibility to enforce this bill. The same 
powers should also be given to authorised officers of local authorities, for 
example Environmental Health Officers, who could act where the vehicle is 
parked and/or support Police Scotland during enforcement operations. This 
will allow for the best use of available resources and powers to ensure that 
the requirements of the Bill are effectively and efficiently enforced.  

5. What type of vehicle do you think should be exempt from the 
legislation and why? 

The Bill highlights a number of vehicles which will be exempt from the Bill. 
The Institute believes that this should not be extended further.  

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of 
the vehicle were under 18? 

The Institute believes that the focus of the offence should be on the driver 
of the vehicle. This principle and opinion is no different from their existing 
responsibilities for the control of the vehicle including parking 
tickets/speeding fines etc.  

I trust that these comments are constructive and helpful to the consultation. 
The Institute would like to be kept informed of progress in relation to this 
consultation and looks forward to working with you in the future. Please do not 
hesitate to contact me if you would like to discuss any of the points raised by 
the Institute further.  

The Royal Environmental Health Institute of Scotland  
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The Royal Environmental Health Institute of Scotland (the Institute) has 
been in existence for over 139 years and has around 1,000 members the 
majority of whom are Environmental Health Officers working in that capacity 
for Scottish local authorities. The Institute is incorporated by Royal Charter, is 
an independent self-financing organisation, is an independent awarding body 
for the profession and for a wide range of community training qualifications, 
and is a registered Scottish charity (No. SC009406). The Institute neither 
seeks nor receives grant aid and its charitable activities are funded 
significantly by the subscriptions received from its members. 

The objects for which the Institute is established are for the benefit of the 
community to promote the advancement of Environmental Health by: 

 stimulating interest in and disseminating knowledge concerning 
Environmental Health; 

 promoting education and training in matters relating to Environmental 
Health; and 

 maintaining, by examination or otherwise, high standards of 
professional practice and conduct on the part of Environmental Health 
Officers in Scotland. 

Environmental Health Officers in Scotland are part of a graduate only 
profession and by virtue of their under-pinning academic education, 
professional practical training, professional qualifications and experience are 
well placed to apply a holistic public health approach to the education of the 
public and to the enforcement of a wide range of environmental and public 
health legislation. 

The Institute is an independent awarding body for the profession and currently 
accredits the BSc (Hons) Environmental Health degree courses delivered at 
the University of Strathclyde and at the University of the West of Scotland as 
well as the MSc Environmental Health degree courses delivered at the 
University of Strathclyde and at the University of Derby (distance learning 
option). Environmental Health students, graduate and under-graduate, who 
wish to pursue a career as an Environmental Health Officer require to 
undertake a period of professional practical training and to successfully 
complete the Institute’s Professional Examination which determines their 
professional competence to practice. 

 In terms of EU Directive 2005/36/EC on the recognition of Professional 
Qualifications within Member States and under the European Communities 
(Recognition of Professional Qualifications) Regulations 2007 the Royal 
Environmental Health Institute of Scotland is a UK Competent Authority for the 
Profession titles Environmental Health Officer and Chartered Environmental 
Health Officer.  
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Glasgow City Council 

1. Do you support the Bill? Please provide reasons for your position.  

Yes, the health effects of cigarette smoke are well known. We should 
encourage all reasonable measures to protect children’s health. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Yes – but only to a limited and unquantifiable extent, by reducing exposure to 
harmful chemicals. I am not convinced that the prevalence of smoking in cars 
with children present is high. However, the act of making this illegal will impact 
upon the social acceptability of this behaviour. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

Police Scotland would seem to be best placed to identify the owner and, 
where appropriate, the driver of a vehicle. If the vehicle is to be intercepted in 
order to confront the driver, only the Police can do this. Similarly, Police have 
better access to driver ownership database. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

In addition to those mentioned in 1.(2) and 1.(3), an argument could be made 
for cars with the roof down – i.e. not enclosed. Additionally, vehicles which are 
used as accommodation. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of the 
vehicle were under 18? 

The defence wouldn’t work for someone selling cigarettes so I’m not sure why 
it would be successful here. 

Glasgow City Council 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Stirling Council 

The Committee is seeking responses to the following questions— 

Do you support the Bill? Please provide reasons for your position.  

Yes, I support the bill. Extensive research has been carried out, from a 

number of sources, including Ash Scotland, Tobacco Advisory Group of the 

Royal College of Physicians, 2012 Scottish Health Survey, The 2006 US 

Surgeon General's report, etc, which all indicate there are serious negative 

health effects associated with children and babies being exposed to second 

hand tobacco smoke. This combined with the smoke free legislation 

implemented in Scotland in 2006, and the costs which NHS Scotland will face 

as a result of these second hand smoke associated illnesses, reinforces the 

argument for this Bill being passed. This view is reinforced by NHS Forth 

valley, who state in the Smoking Prohibition (Children in Motor Vehicles) 

(Scotland) Bill, explanatory notes (and other accompanying documents);  

‘NHS Forth Valley, in its response to the member’s consultation, said “[there] 

may be a short term increase in smokers attending Stop Smoking services … 

which would have a small cost to the service, but this cost is inconsequential 

to the savings to be made in the longer term … from the reduction in 

treatments for diseases caused by second hand smoke’ 

Do you think the Bill (if enacted) would achieve its aim of protecting 

children from the effects of second-hand smoke and their health? Please 

provide an explanation for your answer.  

I’m not convinced that the Bill alone will achieve its aim of protecting children 

from the effects of second-hand smoke. The Bill will bring with it, it’s 

advantages as did the no smoking legislation implemented in 2006, and 

therefore we will hopefully see a reduction in the cases where children are 

presenting with illnesses which are a result of second hand smoking. 

However, it does not cover the personal responsibility aspect of smoking, 

where people fully understand the negative health effects and for this reason 

are willing to extend this practice to within their own homes for example.  

Is there anything in the Bill you would change? If yes, please provide 

more details.  

Not at this stage.  

Who do you think should have responsibility for enforcing the proposed 

legislation and why?  

I think consideration should be given to whether environmental health officers 

should have the power to intervene where necessary to determine whether 

the law is being upheld, as is the case with the smoke free Scotland 

legislation implemented in 2006. I appreciate however that this might need to 
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be broadened out to other Local Authority and Health professionals to 

determine and intervene where necessary.  

 

What type of vehicles do you think should be exempt from the 

legislation and why?  

I appreciate further consideration might have to be given to those who use 

modes of travel as their permanent or temporary homes, e.g holiday makers, 

those from travelling communities etc. However, apart from these groups, I do 

not think there should be any exemptions from this legislation. It should be a 

blanket rule, where there is no room for interpretation or scope for it to be 

implemented differently by different people.  

What is your view on the Bill’s provision for a defence that the person 

smoking could not have reasonably know that the other occupants of 

the vehicle were under 18? 

I strongly disagree with this. A driver has a responsibility for themselves and 

anyone travelling in their vehicle, and this extends to knowing the age of your 

passengers where they are under 18. Drivers are expected to know the age of 

their child passengers, when it comes to deciding whether they require a car 

seat or booster seat etc., or whether air bags need to be adjusted due to the 

age of passengers, and I do not see this as different. 

Stirling Council 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Police Scotland 

1. Do you support the Bill? Please provide reasons for your position.  

Police Scotland supports the Bill as a means of addressing the public health 
issue presented by smoking in vehicles in the presence of children. This 
position is supported by the evidence presented in relation to the negative 
health impacts of passive smoking, as described in the accompanying 
consultation documents. Police Scotland would, however, question the 
decision to make the police solely responsible for enforcement. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Police Scotland does not hold the necessary expertise in respect of such 
matters to judge whether this would be the case. Clearly the evidence 
submitted suggests this to be the case and Police Scotland is not in a position 
to submit evidence to the contrary. The introduction of legislation prohibiting 
smoking in public places has clearly had a positive affect on smoking habits 
and it could be argued that this Bill represents a natural extension to that 
original legislation. 

3. Is there anything in the Bill you would change? If yes, please provide more 
details.  

See response to question 4. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

The Bill proposes that the police will be the sole enforcement authority and it 
is suggested that this needs to be carefully considered. As a public health 
issue is it proportionate or necessary to justify the use of limited police 
resources to enforce it? The proposed legislation will only have an impact on 
public health and, whilst commendable, does not sit comfortably within the 
Police Scotland Policing Plan and the Force Priorities.  

Police Scotland would therefore question the use of police resources to 
enforce this legislation and their diversion from work focusing on the Force 
Priorities such as Organised Crime and Counter Terrorism, for example. The 
work of Road Policing officers in particular is focused on reducing road 
casualties and tackling road crime and whilst this is a broad remit, there is 
little, if any, room for matters of public health. 

This position was articulated to Scottish Government during the consultation 
period, along with an acceptance that by the very nature of the offence the 
police may have to take some responsibility for enforcement. Police Scotland 
did, however, suggest that there may be other more proportionate options; 
including extending the role of authorised officers of the council (as legislated 
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under existing statutory measures for tobacco control) to deal with the 
behaviours described, in order that Local Authorities may share responsibility 
for enforcement. Enforcement by Local Authority officers could be undertaken 
in the vicinity of schools, for example, where children are dropped and 
collected by car. 

In addition, Police Scotland would highlight other potential consequences of 
the legislation as any such action taken by the police in this context has 
broader implications for the parent or guardian of a person under 18 than 
perhaps envisioned by the Bill. Following detection of an offence the 
envisaged outcome would also include the raising of a Child Concern Form 
which would be shared with the Named Person. It is suggested this approach 
would support GIRFEC principles and the Children and Young Persons 
(Scotland) Act 2014 in terms of the broader wellbeing of children and young 
persons and would also apply to any other ‘Corporate Parent’ who was given 
power to enforce the legislation, i.e. Local Authorities.  

Finally, the potential for third-party reporting of such behaviour is also raised 
by Police Scotland. The legislation may prompt members of the public to 
report observed offences to the police, necessitating a police investigation in 
to the circumstances. Given the nature of the offence and the ‘children’ factor 
it is reasonable to assume that well-meaning members of the public may wish 
to report such matters to the police. Whilst the probable level of third-party 
reporting cannot be gauged it again raises questions as to the whether the 
use of limited police resources to investigate a public health matter of this kind 
is necessary and proportionate.  

In summary, Police Scotland would contend that the potential impact on the 
police, as the sole enforcement authority, may be more than that first 
envisioned by the Bill. 

5. What type of vehicles do you think should be exempt from the legislation 
and why?  

Police Scotland agrees with the exemptions as outlined in the legislation. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18? 

Police Scotland agrees with the proposed defence provision. 

Police Scotland 
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Introduction 

 

The Health and Medical Law and Family Law Reform sub committees of the Law Society of 

Scotland (the committees) have now given some consideration to the issue of the potential 

consequences of the legislation in relation to whether a person found to be smoking in a car 

with a child would lead to the raising of a child concern form that would be shared with the 

named person under the GIRFEC principles and the Children and Young People (Scotland) 

Act 2014.  

 

Following some questions that we received during our oral submissions that the driver 

should bear the responsibility to ensure no person smokes in the vehicle where a child is 

present, we believed that it may be helpful to revisit and explain the reasons why we have 

reached this view and have provided some further observations below. 

 

1. GIRFEC principles and the Children and Young People (Scotland) Act 2014  

General considerations here centre on familiar arguments of obtaining a balance between 

practical enforcement and ideologies.  In other words, regulatory measures which can be 

justified as being in the interest of the protection of a young person still have to be 

proportionate and measured. Within that context, the impact of second hand smoke on a 

young person may be perceived differently to a more immediate harm of neglect or physical 

abuse1.  

More specifically, given that there is no reference to child concern forms in the Children and 

Young People (Scotland) Act 2014 Act or subsequent statutory guidance, much of what we 

say below is conjecture since it will depend on how GIRFEC and the Act are being 

implemented in practice in different local authority areas. 

                                                 
1 Rouch et al (2010) ‘Public, Private and Personal: Qualitative research on policymakers’ opinions on smoke-
free interventions to protect children in ‘private/’ spaces’. BMC Public Health 10 797  
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However one possible approach may be that a report to the Named Person would be 

triggered by any concern that the child is being exposed to ‘significant harm’. Thus, the 

question is whether exposure to second hand smoke in a car rises to that level. The term is 

not defined in primary legislation but, given that the justification for criminalising such 

conduct in the first place is the harm that might result from exposure,2 it may be that it 

would.  

As a result, a conviction under the proposed legislation might well trigger a report to the 

Named Person. Indeed, mere belief that a child was being exposed to second hand smoke 

in a car might have this effect. The question then is whether such a report is a proportionate 

response.  A further but related question is whether this will reinforce the view that Named 

Persons are unnecessarily interfering rather than providing a supportive role.   

Consideration should be given to ensure that what is proposed does not damage, rather 

than enhance, the Named Person’s potential for constructive contribution. 

What might follow from a report? Presumably, the Named Person might feel obliged to 

report the concern to the social work department.  It has been argued that there is 

something of a ‘pendulum effect’ in child protection, with the willingness to intervene 

vacillating, to some extent, depending on the timing3.  That is to say, if there has been a 

high profile but negative aftermath of events, then there may be a reluctance to intervene.  

Conversely, if there has been a recent, ‘failure to protect’ case, then those involved may be 

more proactive.  

Referral to a children’s hearing 

A further question is whether these circumstances would lead to a report to the Principal 

Reporter, further investigation and possible referral to a children’s hearing.  The test there is 

                                                 
2 Louise Rennick, SPICe Briefing Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill (Scottish 
Parliament, 2015), 15/30, pp 4-5 
3 Elaine E Sutherland, ‘A Knock at the Door: Sloan v B: The Orkney Case’ in John P Grant & Elaine E 
Sutherland, Scots Law Tales (Dundee: Dundee University Press, 2010) 
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that ‘the child is likely to suffer unnecessarily or the health or development of the child is 

likely to be seriously impaired’.4  Again, whether ‘serious impairment’ to health is a likely 

consequence of exposure to second hand smoke in a vehicle is a judgment call.  

It should be remembered that before referral to a hearing will take place, it is not enough for 

the Principal Reporter to consider that a section 67 ground applies.  He or she must also be 

satisfied that ‘it is necessary for a compulsory supervision order to be made in respect of 

the child.’5   Where the Principal Reporter is satisfied that the matter can be resolved other 

than by a referral – for example, by a credible undertaking that there will be no recurrence 

of smoking in the car – then it may be that no hearing will be convened. 

 

2. Challenges in enforceability  

Potential challenges in enforceability have been identified in our submissions 6 and in other 

submissions to the Health and Sport Committee. This was reaffirmed by those who 

appeared at the oral evidence session of Tuesday 16th June 2015.  We provide here more 

detailed considerations and since this had bearing on our submissions,  refer to research 

which has been undertaken in jurisdictions which have passed similar legislation, including 

some provinces and states in  Australia, Canada and the USA.       

Effective and feasible enforcement 

We took the view that any regulation had to focus upon the purpose of the bill: to minimise 

the harm caused by second hand smoke to children traveling in a car where someone was 

smoking.  Although the proposal is to address this by means of the criminal law, this is an 

                                                 
4 Children’s Hearings (Scotland) Act 2011, s67(2)(a) 
5 2011 Act, s66(2) 
6 http://www.lawscot.org.uk/media/521149/HEA-Smoking-Prohibition-Children-in-Motor-Vehicles-Scotland-Bill-
Law-Society-of-Scotland.pdf and 
https://www.youtube.com/watch?v=_pA7kwE3E5Q&list=PL4l0q4AbG0mnhj6WaZLTpoMtW63RJUOIi&index=
1  
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offence relating to public health; a point also noted by the member in charge.7  Our written 

evidence and other studies8 have emphasised the importance of public support for this 

initiative.  The ideal approach would be public support and self-regulation alone, but 

unfortunately, there is evidence that voluntary measures in relation to smoking cessation 

are not always effective9.    

Whilst the Health and Sport Committee received some written submissions suggesting that 

smoking in vehicles should be prohibited altogether10, we note that evidence from other 

jurisdictions show improvement in child health and reduction in smoking when placing the 

responsibility and control of this upon the driver.  The question then is whether the driver 

should be solely responsible. 

Consistency with rest of the UK 

The Children and Families Act 2014 will provide two penalties:  

 Smoking in a smoke-free vehicle; and 

 Failure to prevent smoking in a smoke-free vehicle (this would fall upon the driver in 

all instances subject to statutory defences).11 

If the proposed bill included similar provisions then there would be the benefit of a 

consistency and clarity in approach throughout the UK.  

 
                                                 
7http://www.scottish.parliament.uk/S4_MembersBills/Proposed_Smoking_(Children_in_Vehicles)_(Scotland)_
Bill_Summary.pdf  
8 De Winter- Discussion Paper- Center for Global Tobacco Control, Harvard University.  [Accessed June 19 
2015] 
9 Faculty of Public Health of the Royal colleges of Physicians of the United Kingdom, Response from the 
Faculty of Public Health to the European Commission’s Green Paper Towards a Europe Free from Tobacco 
Smoke: Policy Options at EU Level. http://www.fph.org.uk/uploads/EU_Smokefree_strategy_010507.pdf  
[Accessed] 17/8/2013.  
10http://www.scottish.parliament.uk/S4_MembersBills/Proposed_Smoking_(Children_in_Vehicles)_(Scotland)_
Bill_Summary.pdf  
11 Under s 95 of the Children and Families Act 2014, Statutory defences would be: 1. That the person smoking 
did not know and could not reasonably be expected to know that the vehicle was meant to be smoke free. 2. 
The driver took reasonably steps to cause the person to stop smoking, or they could not have reasonably 
known that the person was smoking or some other reasonable ground for non- compliance.    
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Enforcement challenges 

For those trying to evade detection, cigarettes and who is smoking them may be difficult to 

observe.  Drivers can be identified from front-facing cameras but getting a clear enough 

image of someone in the rear of a vehicle with clarity to determine their age may be less 

easy. There may also be evidential issues of proving beyond a reasonable doubt that there 

was someone under the age of 18 in the vehicle.  This will be especially the case when the 

child is older.  

E cigarettes 

Will it be possible to observe with sufficient accuracy that a person is smoking a cigarette 

rather than an e-cigarette? Police may run the risk of incorrectly stopping drivers which 

would have a negative impact on public perception and resources.  

Environmental factors 

Limited but growing evidence is now available that the time of day that journey occurred, 

average length of the journey, consumption per smoker, weather conditions and area (e.g. 

motorway or urban) have all been identified as factors that will affect smoking patterns.12   

We believe that placing the responsibility of failing to prevent smoking in the vehicle13 upon 

the driver of the vehicle will help mitigate some of these challenges.  

 

 

 

                                                 
12 Hitchman et al, (2010) ‘ predictors of smoking in cars with non-smokers: Findings from the 2007 Wave of 
the International Tobacco Control Four Country Survey’ Nicotine Tobacco Research 12 4 374- 380 at p 378. 
Patel et al. (2011). ‘ Objective measurement of awareness differences in ‘private’ smoking behaviour: 
observing smoking in vehicles’. Tobacco Control.  
13 Subject to statutory defences such as those contained in footnote 6 above.   

108



1 

Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

FOREST (Freedom Organisation for the Right to Enjoy Smoking 
Tobacco) 

About us: FOREST (Freedom Organisation for the Right to Enjoy Smoking 
Tobacco) was founded in 1979 to represent adults who choose to consume 
tobacco in full knowledge of the health risks associated with tobacco products. 
We also represent non-smoking adults who are tolerant of other people's 
enjoyment of tobacco.  

Forest's mission is to protect the interests of adults who choose to smoke or 
consume tobacco and highlight the increasingly intrusive nature of 
government in the lives of private individuals. 

Declaration 
FOREST receives donations from the following tobacco companies: British 
American Tobacco, Imperial Tobacco Limited, Gallaher Limited (part of the 
Japan Tobacco Group of Companies). However, the views expressed in this 
document or any Forest-associated website or publication are those of Forest 
alone. 

1. Our position 
1.1 FOREST does not support the introduction of a ban on smoking in cars 
carrying children. We would encourage adults not to smoke in cars carrying 
children because, in our view, children should not be exposed to cigarette 
smoke in a small confined space like a car. It is inconsiderate, at best. In our 
opinion however there is no justification for government to ban smoking in 
ANY private vehicle, with or without children.  

To summarise: 

1.2  FOREST neither encourages nor condones smoking in cars carrying 
children but a ban is out of all proportion to the problem. 

1.3  In practice very few adults still light up in cars carrying children. The 
vast majority have changed their behaviour voluntarily without government 
intervention and should be applauded, not demonised with unnecessary 
legislation that even its supporters accept will be difficult to enforce. 
Education, we believe, is better than coercion. 

1.4  If smoking is prohibited in cars carrying children FOREST expects a 
gradual but persistent clamour for smoking to be banned in every private 
vehicle. The British Medical Association, for example, wants a ban on 
smoking in all cars, regardless of who is in them. This could lead to the 
situation whereby a driver, lighting a cigarette in his own vehicle with no-one 
else present, could be prosecuted and fined for smoking in his own private 
space. 

1.5  Action on Smoking and Health (London) subsequently joined the British 
Medical Association in calling for a comprehensive ban on smoking in private 
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vehicles. According to CEO Deborah Arnott (Daily Mirror, 17 December 
2014):  

"We are delighted that the (Westminster) Government is to press ahead with 
regulations to prohibit smoking in cars containing children. As with the smoke-
free public places law, this is a popular measure that will largely be self-
enforcing. However, secondhand smoke is just as harmful to adults as 
children and it makes it more difficult to enforce if it only applies to some cars, 
not all. Seatbelt laws don't just apply to children, why should smokefree car 
laws?" 

1.6  This comment is significant because it demonstrates the fallacy that 
campaigners only want to ban smoking in cars with children and there is no 
‘slippery slope’. Clearly, banning smoking in cars carrying children is part of a 
wider, more illiberal plan to control the behaviour of adult smokers to the point 
where they can no longer smoke in their own private vehicles even when they 
are on their own. 

1.7  In its most recent report (Smoking Still Kills), published on Wednesday 
10th June 2015, ASH called for a review of the evidence and a consultation on 
the prohibition of smoking in all cars and motor vehicles. The inference is 
clear. 

1.8  Some anti-smoking campaigners also argue that smoking whilst driving 
is a threat to other road users. Major international studies show that smoking 
whilst driving is one of the least distracting activities a driver can do. Far more 
distracting are chatting with passengers, activity outside the vehicle, changing 
a CD or retuning the radio. Should we ban those as well? 

1.9  Banning smoking in a private vehicle, with or without children, 
represents a serious invasion of a citizen’s private space. For many people 
this is a worryingly illiberal step. What next – a ban on smoking in the home if 
children are present? 

1.10  We believe education is generally better than legislation and we would 
welcome the opportunity to work with the Scottish Government to encourage 
the small number of adults who still smoke in cars carrying children to change 
their behaviour without the need for heavy-handed legislation that a hard-
pressed police force (or other agency) would find very difficult to enforce. 

2.  Why the Bill is unnecessary 
2.1  Even if one accepts that smoking in a car carrying children is at best 
inconsiderate (which we do), the idea that large numbers of children are 
exposed to tobacco smoke in cars is as outdated as black and white 
television.  

2.2  Today very few adults smoke in a car when children are present. 
According to the results of a survey conducted in July 2011 using an online 
panel of 1000 adult (18+) smokers established by Holden Pearmain for the 
Tobacco Manufacturers’ Association: 
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 45% of smokers never smoke in their cars 

 76% would never smoke if children were present (a further 11% would 
ask for permission) 

 51% thought that a ban would be ‘very difficult’ or ’impossible’ to 
enforce 

 Only 13.6% of smokers would smoke as normal if children were 
present in a car [1] 

2.3  A study by the UCD School of Public Health, published in the Irish 
Medical Journal, found an even lower prevalence of smoking in cars carrying 
children, albeit in Dublin. According to the Irish Independent (10 April 2013): 

Plans to ban smoking in cars carrying children would be "labour intensive" 
and have little effect, according to a new study. 

The study, which involved observing 2,230 drivers, found they were more 
likely to be using their mobile phones than smoking. 

The study by the UCD School of Public Health, Physiotherapy and 
Population – which involved observing cars over three time periods in two 
Dublin locations – found the prevalence of mobile telephone use was 
2.56pc while it was 1.39pc for smoking. 

The more expensive the car the less likely the driver was to be smoking, 
according to the researchers. 

"It was low for both. Eight adult passengers and just one child were 
observed as being exposed to a smoking adult driver," the findings, 
published in the Irish Medical Journal, said. 

It suggested that the "resources required for a ban in vehicles may be 
labour intensive for the yield in detection or prevention." [2] 

2.4  Responding to the report, Forest’s spokesman in Ireland John Mallon 
said the study had vindicated our stance that a ban on smoking in cars with 
children would prove difficult to enforce and unnecessary to introduce. 

“Very few parents light up in a car carrying children. It’s inconsiderate and 
most adults recognise that,” Mallon said. 

“We would encourage parents not to smoke in cars when children are 
present but so few people do it that legislation is clearly unnecessary. 

“It would be a huge waste of taxpayers’ money and would be almost 
impossible enforce. Education has to be better than coercion.” [3] 

Although the research was in Dublin, the culture is not unlike many cities in 
Scotland and we believe that if the same research was carried out here there 
would be a very similar result. 
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3.  The health argument (protecting children from the effects of 
secondhand smoke) 
3.1  As we made have repeatedly stated, FOREST does not condone 
smoking in cars carrying children. We believe it is inconsiderate at best and 
adults should err on the side of caution when it comes to small children in 
particular. 

3.2  However, just as it is extremely difficult if not impossible to prove that 
someone has become ill as a result of ‘passive’ smoking (when there are so 
many factors that must be taken into consideration), it is also very difficult to 
prove that the health of a child has been damaged or put at serious risk 
through exposure to tobacco smoke in a car. 

3.3  A reasonable defence would point out that evidence of direct harm 
caused by exposure to tobacco smoke in a car is very hard to find. For 
example, a claim often repeated is that second-hand smoke is “23 times more 
toxic in a vehicle than in a home [or smoky pub]”. Yet in 2010 an article by 
respected Australian public health researchers in the Canadian Medical 
Association Journal argued there is no scientific evidence to support this 
argument. 

3.4  Factors that would have to be taken into consideration include the 
length of time a child had been exposed to tobacco smoke in a car; the 
frequency; was the window open or closed etc etc. A reasonable defence 
would focus on these factors, the disproportionate nature of the law, and the 
penalties it would trigger. 

3.5  Despite this we are told that regulations are justified because of the 
alleged harm caused by ‘passive smoking’. However, according to a paper by 
CR Consulting, commissioned in 2011 by the Tobacco Manufacturers 
Association [4]: 

A number of studies have been undertaken especially in North America 
to identify the level of contamination in cars. These have typically 
involved a cigarette being consumed in the front of the car as it is driven 
at a variety of speeds with ventilation and windows at various settings – 
with usually a nicotine or particle monitor at breathing height on the back 
seat. 

The issue here is the size of the space – clearly a small car has very 
little volume and so the concentration of contaminants is likely to be 
high. This especially so when a cigarette is smoked and the windows are 
shut and the vehicle is stationary. 

This is the worst case from which these calculations arise. However car 
users can, and do, regulate the environment by opening windows and or 
using mechanical ventilation to create a comfortable environment.  

To quote from the same studies that are used to highlight concerns: 

 Even small adjustments make a considerable difference - ‘Opening a 
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single window by 3” increased the vehicle’s air change rate by about 
tenfold, ranging from 8 to 12 times for various speeds and ventilation 
settings’ – this means that all of the air in the car is replaced every 5 to 
7.5 minutes. 

 These adjustments can be highly effective at reducing concentrations - 
in one study in two vehicles the nicotine levels were below the level of 
detection (one large SUV with ventilation and one driving with the 
window more than half open) although one driver had smoked 3 
cigarettes in 40 minutes and the other 5 in 110 minutes. 
 

 79% of people who took part in the test and smoked in cars claimed to 
ban smoking when carrying passengers, or without ventilation, or both. 
 

 This style of air management has not been adequately investigated – 
‘Further research is required to understand whether drivers manipulate 
ventilation to reduce SHS, either by use of open windows or internal 
vehicle ventilation systems’. 

Specific claims based on the air quality research: 

Cigarette smoke particle exposure in a closed car is comparable to the 
exposure a firefighter might receive over four to eight hours fighting a 
California wildfire 

 This originally comes from the California Environmental Protection 
Agency and confuses peak levels when a cigarette is being smoked in 
a car, with sustained contamination averaged over 4 or 8 hours for the 
firefighters. 

One smoker emits five times more fine particles into a car than are 
emitted per-mile by the car’s exhaust pipe 

 This appears to be true for petrol engine cars – however the particulate 
from traffic comes from diesel and not petrol engines. 

Secondhand smoke in cars can be ten times more concentrated than the 
level considered “unhealthy” by the US Environmental Protection Agency 

 The EPA’s much-cited outdoor daily standard for small particle air 
pollution (PM2.5) is 35 μg/m3. This is an average over 24 hours. Even 
the (supportive) research for this claim it would require a person to 
smoke continuously for 2 hours in a car with the windows partially open 
to achieve a similar level of exposure as the EPA standard. 

Smoking in a car exposes children to the same levels of smoke in a busy 
smoke filled pub 

 This again confuses the momentary peak exposure to smoke in a 
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sealed up car with continual exposure over a period in a bar. 

Opening a window does not reduce the levels of secondhand smoke in a 
car to a safe level as the smoke simply blows back into the vehicle, often 
lingering for hours 

 Ventilation is clearly effective at diluting the smoke, as every one of the 
studies cited (Ott, Klepeis et al 2007) shows. The ‘8-12 times’ noted 
above means that all of the air in the car is replaced every 5 to 7.5 
minutes. 

The health argument is based upon the most extreme instances – very 
heavy smoking in stationary cars with no natural or mechanical 
ventilation. 

In reality many smokers choose NOT to smoke in cars and the 
considerable majority have rules about not smoking with passengers in 
the car and/or using ventilation. 

Even opening the windows just 3” has a dramatic effect on the air quality 
in the car. 

3.6  Unfortunately there is no arguing with anti-smoking campaigners who 
are determined to force more legislation on smokers. Speaking at the BMA 
conference in Cardiff in 2011, Douglas Noble, a public health doctor, even 
argued: “It would be safer to have your exhaust pipe on the inside of your 
car.” [5] 

Sadly, this is typical of the hyperbole we have come to expect from more 
militant tobacco control campaigners.  

4.  How reliable is the ‘evidence’ for a ban? 
4.1 A claim, often repeated, is that second-hand smoke is “23 times more 
toxic in a vehicle than in a home [or smoky bar]”. Yet according to Ross 
MacKenzie of the School of Public Health at Sydney University, writing in the 
Canadian Medical Association Journal:  

“In [an] exhaustive search of the relevant literature, we failed to locate 
any scientific source for this comparison.” [6] 

4.2  On Wednesday 16 November 2011 it was very widely reported in the 
British media and around the world that the British Medical Association 
wanted to ban smoking in ALL cars, not just those with children present. 

The BMA was keen to highlight the ‘fact’ that “studies demonstrate that the 
concentration of toxins in a smoke-filled vehicle is 23 times greater than that 
of a smoky bar”. The following day the BMA was forced to issue another, less 
well-reported, press release: 

CORRECTION TO BMA BRIEFING PAPER:  
Smoking in vehicles – press release issued on Tuesday 15 November 
2011 (publication date – 16 November 2011) 
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Please note, there is an error in the BMA briefing paper: Smoking in 
vehicles. On page 4, in the 3rd paragraph, the following sentence is 
incorrect: 

“Further studies demonstrate that the concentration of toxins in a smoke-
filled vehicle is 23 times greater than that of a smoky bar, even under 
realistic ventilation conditions”. a, 17, 18, 19 

This was replaced with: "Further studies demonstrate that the 
concentration of toxins in a smoke-filled vehicle could be up to 11 times 
greater than that of a smoky bar”. 

We apologise for this error. [7] 

4.3  In October 2012 it was reported that researchers from Aberdeen 
University "have backed a proposal to ban smoking in private cars after they 
found that the habit produces pollutants which could be harmful to 
passengers”. In fact, researchers had examined just 17 drivers, 14 of them 
smokers. [8] 

4.4  According to the British Lung Foundation, in its submission supporting 
the amendment to the Children and Families Bill: 

 19% of children aged 11 to 15 reported often being exposed to second-
hand smoke in cars (survey of 6971 boys and girls aged 11 to 15, 
conducted in 2010 on behalf of the NHS Information Centre) [9] 

In addition: 

 51% of children aged 8 to 15 reported that they had at some point been 
exposed to cigarette smoke in a car [10] 

The research also showed that 86 per cent of children across the UK want 
people to stop smoking when they are in the car. 

4.5  How seriously should we take these results? Announcing its new 
tobacco control strategy in March 2013, the Scottish Government press 
release included a note about NHS Fife’s anti-smoking initiative. It featured 
the following statement: 

The I-Don’t project surveyed 1500 students and showed that while 
students thought 75% of their peers smoked, in reality the number who 
smoked was less than 30%. [11] 

In other words, surveys of students (and children) cannot be relied upon for 
accuracy. If a child says he (or she) has been in a car when someone has 
been smoking it doesn’t mean they have. The reality is probably very different 
and the true figure very much lower. 

5.  The road safety argument 
5.1  Apart from the issue of health, the main argument for further legislation 
rests on the argument that smoking is a potential distraction to drivers and 
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could cause accidents. In fact, smoking is an insignificant factor in car 
crashes. 

5.2  Research in this area is limited but the few studies that exist show that 
smoking while driving is one of the least distracting activities for a driver. 
Things that are considered more distracting include chatting with passengers, 
outside activity, changing a CD or tuning the radio. Should they be banned as 
well? 

5.3  According to CR Consulting, the US research (on which the claim that 
smoking leads to more accidents was based) classed driver distractions as 
follows as factors in car crashes: 

Specific Distraction  % of drivers 

Outside person, object or event  29.4 

Adjusting radio, cassette, CD  11.4 

Other occupant in vehicle  10.9 

Moving object in vehicle  4.3 

Other device/object brought into vehicle  2.9 

Adjusting vehicle/climate controls  2.8 

Eating or drinking  1.7 

Using/dialing cell phone  1.5 

Smoking related  0.9 

Other distraction  25.6 

Unknown distraction  8.6 

Total  100% 

 
In other words, the distraction from another person inside the car is over 30 
times as likely to cause an accident as smoking a cigarette. [12] 

6.  The slippery slope – what next? 
6.1  The slippery slope argument is a valid one. Significantly many anti-
smoking campaigners are not satisfied with banning smoking in cars with 
children. Just as smoking is banned in every pub and private members’ club 
in the country, the British Medical Association wants a ban on smoking in ALL 
cars, including private vehicles, regardless of who is in them.  

6.2  Action on Smoking and Health (London) subsequently joined the BMA 
in calling for a comprehensive ban on smoking in private vehicles. According 
to CEO Deborah Arnott (Daily Mirror, 17 December 2014):  

"We are delighted that the (Westminster) Government is to press ahead 
with regulations to prohibit smoking in cars containing children. As with the 
smoke-free public places law, this is a popular measure that will largely be 
self-enforcing. However, secondhand smoke is just as harmful to adults as 
children and it makes it more difficult to enforce if it only applies to some 
cars, not all. Seatbelt laws don't just apply to children, why should 
smokefree car laws?" 

6.3  This comment is significant because it demonstrates the fallacy that 
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campaigners only want to ban smoking in cars with children and there is no 
‘slippery slope’. Clearly, banning smoking in cars carrying children is part of a 
wider, more illiberal plan to control the behaviour of adult smokers to the point 
where they can no longer smoke in their own private vehicles even when they 
are on their own. 

6.4  In its most recent report (Smoking Still Kills), published on Wednesday 
10th June 2015, ASH called for a review of the evidence and a consultation on 
the prohibition of smoking in all cars and motor vehicles. [13] If this were to 
happen adults would be prohibited from smoking in their own family cars even 
if they were the only person in the vehicle. How can that be justified? 

6.5  Others have described smoking in a car with children as child abuse. 
Entrepreneur Duncan Bannatyne wants children to be able to report parents 
who smoke in a car to the police. He also believes it should be illegal to 
smoke at home in front of children. [14] 

The only way this could be enforced is by encouraging neighbours, family 
members or even the children themselves to go to the police or social 
services. Is that the type of over-regulated, curtain-twitching society politicians 
want Scotland to become? 

7.  Enforcement 
7.1  FOREST does not support the introduction of a ban on smoking in cars 
carrying children but if legislation is introduced we believe enforcement should 
be a matter for environmental health officers not the police who, in our 
opinion, have far more important things to do fighting genuine crime.  

7.2  Frankly, so few adults smoke in cars with children these days it will be 
like looking for a needle in a haystack and a complete waste of police time 
and money. Currently the overwhelming majority of adult smokers self 
regulate when it comes to smoking in cars with children. With or without a law 
they will continue to self regulate, hence we believe legislation is a gross 
overreaction to a very small problem. 

7.3  The police have enough on their hands already without having to 
investigate and possibly prosecute drivers who might be smoking in a car 
carrying children. According to CR Consulting (November 2011): 

The closest parallel to the issue of enforcement of smoking bans in 
private cars is perhaps the use of handheld mobile phones. There is a 
perceived threat to the occupants (in terms of safety) and yet self-
enforcement is low and enforcement from external authorities is limited. 

In the UK in December 2003 the law banned the use of hand-held 
mobile devices in or on vehicles. The penalties were strengthened in 
2007 to a £1000 court fine for a private motorist and £2500 for a 
commercial vehicle or public service vehicle driver. 

According to the Green Flag/Brake Report ‘Driven to Distraction’ (2006) 
awareness and understanding of the law was high: 

117



10 

 64% of drivers were aware of the law and a further 25% thought all 
mobile phone usage was banned. 

 69% agreed that ‘it is dangerous to drive using any type of mobile 
phone’ despite this understanding of, and sympathy with, the law. 

 36% admitted illegally using a hand-held phone whilst driving (15% of 
these at least once a month) presumably as fears of effective detection 
or prosecution were low  

 75% believe that there is either no chance (17%) or less than a one-in-
four chance of being caught (8%) 

The result has been a persistent level of offending throughout the 
country that dipped with the introduction of the initial law and again with 
the increase in penalties, but [by 2009 was] at a very similar level to the 
period before the ban was put in place. [15] 

It is not unreasonable to think that regulations to ban smoking in cars with 
children would generate a similar reaction – a small initial drop in the number 
of people offending, followed by a gradual increase to pre-ban levels, as if the 
legislation had never happened. 

The time and money required to achieve this non-result would be better spent, 
in our view, on education not coercion (ie legislation). How much better would 
it be if government worked with smokers not against them? FOREST would 
happily back an education campaign. 

8.  Opinion evidence 
8.1  FOREST is not alone in expressing concern at the prospect of a ban 
on smoking in cars, with or without children. 

8.2  Others who have expressed worries about a ban on smoking in cars 
include Matthew Wright, TV presenter and ex-smoker. Writing in the Daily 
Star Sunday (20 November 2011), Wright commented [16]: 

I used to enjoy driving and smoking ... The two went together like fags 
and beer. But my car never smelled of smoke because I’d only light up 
with the window open or the roof down. 

People do say holding a ciggie impairs your driving. I’m sure it does … 
but it can’t be any worse than changing the CD or winding down the 
window, can it? 

I’m told talking to a passenger is more dangerous still. Are we going to 
ban them from our cars too? 

But what about those parents who smoke while their kids are in the 
back, Wrighty? We need laws to stop them poisoning their sprogs! 

Well, I’ve spent the past few days wandering about London looking for 
them. I’ve seen them in the past. The sight of them feeding their kids 
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second-hand smoke made me feel physically sick. 

But after four days of searching I didn’t see one person smoking in a car 
with kids on board. Not one – and I live in the heart of the capital.  

8.3  Writing in the Sunday Times in the wake of the BMA’s call for a ban on 
smoking in all cars, columnist Rod Liddle, former editor of BBC Radio 4’s 
Today programme, described it as a "grotesque infringement of personal 
liberty", adding [17]: 

The BMA was palpably wrong last week when it called for the ban on 
smoking in cars. I don't mean simply that it was being fascistic and 
overstepping its remit: that, after all, is a given. I mean that it got all of its 
figures wrong and was forced to retract. But only after it had been on 
every news programme across the country, being self-righteous.  

8.4  Writing in the Observer Catherine Bennett observed [18]: 

Like the BMA's initial figures on toxins, my anecdotal research must lack 
any credibility but, as hard as I peered into cars while driving around 
north London last week, I saw no one smoking in them at all. Of course, 
there were endless drivers doing the routine, homicidal things that cry 
out for cruel and unusual punishment – talking on mobiles, monstering 
cyclists, tailgating, driving at 40mph in 20mph zones, the scamps. 

But not one smoker could be seen subjecting children to a toxic cloud of 
carcinogens that is either 23 times stronger than a smoky bar or 11 
times stronger: the BMA offered both figures last week. 

8.5  Philip Hensher, writing in the Independent, commented [19]: 

The desire to protect children from smoke is laudable. But how many 
people, seriously, smoke in their cars with the windows shut with 
children in the back seat? 

8.6  For Graeme Archer, writing in the Daily Telegraph (17 November 
2011), the smoking ban still rankled and the proposal for a ban on smoking in 
cars was the final straw [20]: 

Few political acts have made me so angry, since few others seemed so 
obviously driven by malice … And now, the campaigners are back: some 
people, they’ve noticed, have been smoking in their cars. And other 
people might be in the car with them! So we need a new law, and a new 
set of criminals to prosecute – because, honestly, there’s nothing more 
important for either the political class or the medical establishment to be 
thinking about just now, right? 

8.7  Strong words, too, from Dr Phil Hammond, GP, journalist, comedian 
and broadcaster, in The Times (17 November 2011) [21] 

It’s impossible to justify smoking with children in the car, home or womb. 
But that doesn’t mean a leap to legislation. We have to go through the 
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traditional cycle of patronising health promotion campaigns and doctors 
with big livers telling us how to live our lives. Only when that fails should 
we send in the police. 

8.8  Ian Dent, editor of politics.co.uk (29 January 2014) wrote [22]: 

This is as pure an example of state over-reach as can be imagined. This 
is the state coming onto your private property and telling you how to live. 
Smoking in cars with children is bad. It shouldn't happen. There should 
certainly be public information campaigns shaming those parents who do 
it into stopping. But the question is not whether people should smoke in 
cars with their children. The question is what we sacrifice if we use the 
law to stop it. In this case the sacrifice is too big. 

9.  Conclusion 

9.1  FOREST neither encourages nor condones smoking in cars carrying 
children but a ban is out of all proportion to the problem. 

9.2  In practice, as research suggests, very few adults light up in a car with 
children present. The vast majority of adults don’t need to be threatened with 
fines or other penalties to behave in a sensible and considerate fashion. 

9.3  The vast majority of smokers have clearly changed their behaviour 
voluntarily, without government intervention, so why do we need another law 
that even its supporters accept would be difficult to enforce? Education must 
be better than coercion. 

9.4  Legislation is justified, so we are told, because of the serious harm 
caused by ‘passive smoking’. Speaking at the British Medical Association 
conference in Cardiff in 2011, public health doctor Douglas Noble argued that 
“It would be safer to have your exhaust pipe on the inside of your car”. 
Nonsense. 

9.5  Another claim, often repeated, is that second-hand smoke is “23 times 
more toxic in a vehicle than in a home [or smoky pub]”. Yet in 2010 an article 
by Australian researchers in the Canadian Medical Association Journal 
suggested there is no scientific evidence to support this argument.  

9.6  Significantly, campaigners aren’t satisfied with banning smoking in cars 
with children. Just as smoking is banned in every pub and private members’ 
club, the BMA wants a ban on smoking in all cars, regardless of who is in 
them. If smoking is banned in cars carrying children expect a gradual but 
persistent clamour for smoking to be banned in all cars. In the world of 
tobacco control it’s called ‘the next logical step’. 

9.7  Grasping at straws, campaigners argue that smoking while driving is a 
threat to other road users. Major international studies show that smoking while 
driving is one of the least distracting activities for a driver. Far more distracting 
are chatting with passengers, outside activity, changing a CD or retuning the 
radio. Should we ban those as well? 
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9.8  While smoking in cars carrying children may be neither sensible nor 
considerate, the state should not make it a crime to smoke in a private vehicle 
punishable with fines and other penalties. Banning smoking in a private 
vehicle, with or without children, is not only an unnecessary attack on 
smokers, effectively taking away parental responsibility, it represents a 
serious invasion of a citizen’s private space. For many people this is a 
worryingly illiberal step. What next? A ban on smoking in the home if children 
are present? 

9.9  Far better that the small number of smokers who still smoke in cars 
carrying children are educated to be more considerate to their young 
passengers. If the Scottish Government was to launch such a campaign 
FOREST would happily endorse it in an effort to change those people’s 
behavior. 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

Scot van den Akker 

If I were to light up a cigarette I’d bought using my own money, in my own car, in my 

own time, then what exact role would the state have in this? I need 

enlightened…does this proposed legislation imply that I no longer have any areas of 

my life where the state cannot intrude? Have we reached ‘1984’? 

Already we can’t smoke in pubs, offices, stations, trains etc…but our own car?!  

The boundary lines between the individual and the state are being blurred in 

Scotland – and the worst of all is the dreadful, ghastly, Named Person 

legislation…but this isn’t far off. 

Also at what stage does our ‘free at point of access without strings attached’ NHS 

start profiling…which is what this is about of course. If we cannot afford all the 

treatment available (and we can’t) then choices will be made…so why not be honest 

and start demanding patients lose weight, jog, eat properly etc? Why pretend that 

you’re NOT profiling while using draconian legislation to enforce lifestyle shifts? 

I’m a non smoker by the way. 

Scot van den Akker 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

Michael Gowan 

1 – I support the overall aims of the bill, as reducing the level of passive 
smoking in children is undoubtedly going to improve the health of youths. I 
further believe that tightening legislation surrounding smoking to make it seem 
less socially acceptable will have a knock on effect on the levels of youths 
who take up smoking; by making it seem less attractive, hopefully fewer 
youths will face peer pressure to smoke.  

 However, there are a number of issues that I think could make the bill 
even stronger, detailed below. These, however, would only fine tune the bill. I 
would like to see the bill pass stage 1 consideration, with amendments added 
as necessary.  

2 – I imagine the bill itself would be difficult to enforce - in much the same way 
as the ban on the use of mobile phones has had an impact on overall usage, 
but can’t be universally enforced. I also believe that it would be difficult to 
accurately assess the age of a passenger in a moving vehicle. I nonetheless 
believe it will have an impact on passive smoking levels, both in terms of the 
initial reduction from those who would cease smoking in cars and from the 
long term benefit of making smoking even less socially acceptable. 

3 – The basic focus of the bill is on fixed penalties, which ignores the main 
issue with smoking: it is an addiction. By taking a criminal rather than a 
medical focus, I fear we are missing the opportunity to help those who are 
smoking. Perhaps, by allowing first time offenders the opportunity to engage 
with a smoking cessation course as an alternative to a fixed penalty, we could 
seamlessly marry the two concepts. By creating twelve week courses, with 
attendance monitored and the threat of a fine should the offender not engage 
with the programme, we would have a more lasting impact than simply 
charging people for being addicted. 

 I also disagree with the age limit being eighteen. Instead, I would 
reduce this to sixteen (amend section 3, subsection 1), but remove Section 1, 
subsection 4. I ultimately believe that the responsibility to ask the ages of 
passengers should be with the driver. In cases where the age of passengers 
is in doubt, this would hopefully encourage drivers to show restraint. The 
lowering of the age to 16 should be made as 16 year olds are legally treated 
as adults in many cases. By not treating them as such in this bill, we 
effectively disempower them; we send a clear message to youths that they 
need the state’s protection. This would undermine the message of the 
referendum; that we trust youths to make their own decisions.  

 This act doesn’t include electronic cigarettes as a clearly defined item 
in section 3 subsection 2. Given that E-cigs still contain nicotine and that the 
other health risks are poorly researched, it seems prudent to expand this 
section to include the term “Vaping” and explicitly include E-cigs in Section 3.  
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4 – Police should be encouraged to stop cars where someone is smoking in 
front of a suspected child and the responsibility for ensuring officers are aware 
of their obligation to do this should fall on the Divisional Commander. 
However, a reporting system should also be in place, so that teachers, social 
workers, etc. are able to report suspicions. The reporting system should not 
carry any penalty, but instead should trigger cessation support, with leaflets 
and advice being sent to the parent in question. This should be managed 
jointly by the COPFS and the NHS, with a view to supporting cessation as a 
primary duty and criminal liability only coming after such attempts have 
demonstrably failed. This system provides an opportunity for smokers to 
receive additional support, whilst providing an effective deterrent for smoking 
in cars and a reason to engage with cessation support.  

5 – Bill should include all types of vehicles, including those described in 
section 1, subsection 3 and section 3, subsection 1 (a). This is due to the 
relatively smaller space for vehicles designed for human habitation that would 
not allow for youths to leave the vicinity of a smoker. I’m genuinely perplexed 
as top why an exemption for goods vehicles was seen as necessary in the 
first place and believe this should be included to ensure the government is 
doing all it can to make a smoke free generation.  

6 – I believe this clause should be removed, as I find it difficult to believe that 
someone not working in a professional capacity would not know or be able to 
ask the age of their passengers. Those working in a professional capacity 
should not be smoking in the vehicle in the first instance.  

Michael Gowan 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

Alan Lee 

I write in response to the above Bill being considered by your committee. 

I fully support this Bill as it affects the health of children under the age of 18 
years from second hand passive smoke. As a smoker myself I never smoke in 
the vehicle where my children are present as I know the health implications 
this can cause them. 

I do believe this new legislation would achieve its aim of protecting children 
from the effects of second hand smoke and their health. Children should not 
be exposed to second hand smoke in this way or in any way. 

I do not think there is anything in the Bill I would like changed except it should 
be all smokers within the vehicle and not just the driver. However, I believe 
the penalties should be a fine and not points off licence. 

The legislation should be enforced by Police Scotland. I do not think anyone 
else can enforce the legislation except from responsible adults in the vehicle. I 
hope other responsible adult who witness smokers in vehicles with children 
should report this to the police such as other drivers or pedestrians. 

No vehicle should be exempt from the legislation. There is no reason to 
smoke with children in the vehicle. 

In relation to defence that the smoker could not have reasonably know that 
other occupants of the vehicle were under 18 should lie solely on the 
responsibility of the driver of the vehicle. The driver of the vehicle should 
prevent smokers from smoking within the vehicle whether the vehicle belongs 
to the driver or not, the driver should find out whether other occupants are 
under 18 or not, it is the drivers responsibility in making sure other occupants 
wear seat belts so this should lie solely on the driver in making sure all 
occupants are 18 and above before they smoke. 

I hope my submission is useful to the Committee. 

Alan Lee 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

The RAC 

About the RAC: 

The RAC is the UK’s oldest motoring organisation and is separate from the 
RAC Foundation which is a transport policy and research organisation which 
explores the economic, mobility, safety and environmental issues relating to 
roads and their users. 

With more than eight million members, the RAC is one of the UK's most 
progressive motoring organisations, providing services for both private and 
business motorists. As such, it is committed to making driving easier, safer, 
more affordable and more enjoyable for all road users. 

The RAC, which employs around 70 patrols in Scotland, provides roadside 
assistance across the entire Scottish road network and as a result has 
significant insight into how the country’s road networks are managed and 
maintained. For more information about the RAC, please visit www.rac.co.uk 

RAC Response to Committee’s questions: 

1. Do you support the Bill? Please provide reasons for your position.  

The RAC supports proposals to ban smoking in vehicles with children inside. 
The RAC is not in a position to comment authoritatively upon any suggested 
health benefits that may arise from this. However, the link between inhaling 
smoke from cigarettes and tobacco and respiratory diseases, including lung 
cancer, is well established and it seems immoral to expose children to the 
effects of inhaling such smoke when travelling within the confines of a motor 
vehicle. 

The RAC advises drivers that smoking in vehicles (including elements such as 
finding a lighter, lighting the cigarette and intermittent removal of hand from 
steering wheel) can create a distraction from driving and could increase the 
chances of an incident. Research carried out by Allianz Insurance in 2014 
suggests that almost half (47%) of drivers who smoke admit that they have 
been distracted by smoking behind the wheel. There are, however, adequate 
laws in place at present to combat careless driving. Enforcement, on the other 
hand, remains a key issue. Across Scotland, the numbers of Road Traffic 
Police officers reduced by 4% in the period between 2007 and 2011. It is 
essential the new laws being brought forward have adequate resources to 
police them. 

The RAC also believes this legislation is a step in the right direction as it will 
bring Scotland’s laws in line with England and Wales, where smoking in 
vehicles with minors will be outlawed in October 2015. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting children 
from the effects of second-hand smoke and their health? Please provide an 
explanation for your answer. 

128

http://www.rac.co.uk/


2 

The RAC is not in a position to comment on health related effects of children 
inhaling second hand smoke. 

3. Is there anything in the Bill you would change? If yes, please provide more 
details. 

The RAC does not believe anything in the Bill needs to change, though we 
are concerned with certain provisions on automatically issuing FPNs for 
drivers who have no knowledge of the age of drivers within their cars. The Bill 
says that drivers can argue that they were unaware of the age of their 
passengers in court. This would require drivers to reject a FPN, escalating in 
the possibility of a conviction. This procedure could be distressing and time 
consuming for drivers who have been perfectly innocently caught out by, for 
example, a passenger who may look over 18 but is in fact 17. The RAC 
believes that there should be more emphasis on provisions for an element of 
common sense when officers are dealing with cases like these. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why? 

The RAC believes that road traffic officers have a key role to play in enforcing 
road regulations, particularly in light of introducing fixed penalty notices for 
breaches of the new laws. 

As outlined in the Bill, use of cameras to enforce this law would be extremely 
difficult. 

5. What type of vehicles do you think should be exempt from the legislation 
and why? 

The RAC does not believe there needs to any exemptions present. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18? 

There will be occasions where drivers are unaware of the age of passengers 
travelling with them. The RAC would strongly support an advertising campaign 
to make road users aware of the change of law in the first circumstance. It is 
also unreasonable to expect drivers to interrogate passengers before they 
enter the car as to their age. 

As mentioned earlier, the Bill says that drivers can argue that they were 
unaware of the age of their passengers in court, though they would have 
already been issued with a FPN. This procedure could be distressing and time 
consuming for drivers who have been perfectly innocently caught out by, for 
example, a passenger who may look over 18 but is in fact 17 years of age. 
The RAC believes that there should be provision for an element of common 
sense when officers are dealing with cases like these. 

The RAC 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill  

NHS Ayrshire and Arran 

1. Do you support the Bill? Please provide reasons for your position.  

Yes. We have known for many years that second-hand tobacco smoke is 
harmful, particularly to children, who have smaller airways, faster rates of 
breathing, and less developed immune systems. Smoking in the car can 
quickly produce high levels of second-hand smoke. The recent SALSUS 
report indicated that in 2013, 22% of 13 and 15 year olds in Scotland were 
exposed to second hand smoke at least “sometimes” with 7% reporting 
exposure during “all or most” of their car journey. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Yes. However enforcement of the bill is imperative to ensure compliance. This 
is one strand of tobacco control work which will assist in protecting children 
from the effects of second-hand smoke, others also require to be put in place 
e.g. smoke free parks and open spaces. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

The offence should apply to any individual smoking when another person 
under the age of 18 is present (i.e. newly qualified 17 year old drivers). 
However, before any offence under the age of 18 is referred to court or 
prosecuted, due consideration should be given as to whether or not is in the 
public’s interest to do so. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

Although second-hand smoke in vehicles technically falls under the functions 
of Environmental Health Departments, Police Scotland has resources more 
appropriate for the enforcement of this action. Police officers will be able to 
effectively enforce the measure while engaging in routine duties, minimising 
any resource implications and the actual figures show that police have caught 
tens of thousands each year for using mobile phones when driving. 

5. What type of vehicles do you think should be exempt from the legislation 
and why?  

For some people their vehicle may also act as a place of residence and we do 
not believe that this legislation should extend to the home. Therefore the 
legislation should include an exemption for a caravan or motorhome that is 
stationary and not on the road. A further exemption should cover vehicles 
which are not enclosed, such as a motorbike or convertible car with the roof 
completely down. This aligns with the legislation agreed in England and 
Wales. 
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6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18?  

In our view not knowing that the other occupants of the vehicle are under 18 is 
unlikely. 

NHS Ayrshire and Arran 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

NHS Forth Valley 

Thank you for the opportunity to participate in the consultation process on this 
highly important public health issue. Please find detailed below comments 
from NHS Forth Valley which were produced by the Board’s Tobacco Action 
Group. As you will see, the comments are supportive of the proposed 
legislation. 

1. Do you support the Bill? Please provide reasons for your position.  

Yes, in principle NHS Forth Valley supports the Bill as it will ensure non 
smokers are protected from second hand smoke, in particular vulnerable 
groups, further increasing knowledge of the dangers of the issue. 
Enforcement may be challenging, but that is not a reason for not 
supporting it. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

The Bill would go some way towards protecting children from the harmful 
effects of second hand smoke. It is unlikely that it would be 100% 
implemented, even if travelling in cars was smoke-free, children may be 
exposed to second-hand smoke at home. 

By protecting children from exposure to second hand smoke, the risk of 
respiratory illness in children is reduced, along with the negative impact of 
tobacco on health. Also, in turn we de-normalise tobacco use. There is the 
issue of those children with long term conditions such as asthma and 
cystic fibrosis where their exposure to tobacco should be minimal to 
improve their health. 

Clarity is required as to whether it would be the driver who was responsible 
for ensuring the car was smoke free when children were in the vehicle. If a 
passenger in the car was smoking, would they themselves be prosecuted 
or would it be up to the driver to enforce the legislation whilst they were 
driving? 

3. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

Police Scotland are in the best position to enforce the proposed legislation 
although there is a risk that this activity may not be considered a priority 
when faced with other incidents. 

4. What type of vehicles do you think should be exempt from the 
legislation and why?  

Consideration should be given to situations where people are living in their 
vehicles as this is then equivalent to a person’s place of residence, such 
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vehicles may be exempt. It would still be appropriate for health promotion 
initiatives to encourage smoke-free homes/environments in the presence 
of children and young people although it would not be supported by 
legislation. 

5. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

Improbable, the onus lies with them to check in the same as alcohol supply 
for minors. 

I hope the comments from NHS Forth Valley will assist in informing the Health 
and Sport Committee’s consideration of the Bill. 

NHS Forth Valley 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

MRC/CSO Social and Public Health Sciences Unit, University of Glasgow 

1. Do you support the Bill? Please provide reasons for your position 

The contribution of second-hand smoke to the global disease burden of 
tobacco smoke is well established[1], and there is a persuasive evidence base 
suggesting that the risks to health are particularly great in children, for whom 
exposure to second-hand smoke increases the risk of various diseases 
including sudden infant death, respiratory illnesses, middle ear disease, and 
bacterial meningitis[2]. The risks are compounded by children’s lack of agency 
to remove themselves from environments such as cars, and, often, lack of 
power to influence adults’ smoking behaviours. This lack of social and political 
power in the most affected group underlines the need for legislative action to 
protect them. 

If passed, this Bill would build upon the success of[3-5], and public support 
for[6], existing smoke-free legislation. Our research analysing the legislation 
debate in print media provides evidence that the issue of second-hand smoke 
in vehicles carrying children has been of increasing interest to the media, and 
newspapers largely presented a supportive stance towards the need for 
legislation[7]. As well as reflecting public attitudes, the mass media have a 
well-established role in influencing public opinion, and, as such, our research 
suggests that the public are likely aware of the problem of children’s exposure 
to second-hand smoke in cars, and to be supportive of such a legislative 
solution. Public support for legislation has also been identified by survey 
research[8]. 

Researchers at the MRC/CSO Social and Public Health Sciences Unit, 
University of Glasgow support legislation to prohibit smoking in private 
vehicles carrying people under 18 years of age. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting children 
from the effects of second-hand smoke and their health? Please provide an 
explanation for your answer. 

The Bill, even if comprehensively enacted, would not entirely protect children 
from second-hand smoke, as other microenvironments, such as private 
homes, would remain sites of exposure. However, the Bill is likely to 
considerably reduce children’s exposure in vehicles, which represent 
microenvironments where atmospheric concentration of fine particulate matter 
can be particularly high[9]. 

International precedent exists in the form of similar legislation in Canada, the 
United States, Australia, South Africa, Bahrain and Mauritius, suggesting that 
laws regulating smoking in cars are both acceptable and enforceable. 
Domestically, the adherence to existing smoke-free legislation bodes well for 
adherence with legislation to prohibit smoking in vehicles carrying children[6]. 
In addition, legislation regarding seat belts and mobile phone use suggest that 
legislation targeting behaviours in vehicles can be enforced[10]. 
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3. Is there anything in the Bill you would change? If yes, please provide more 
details. 

No.  

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why? 

We believe that Police Scotland would be best placed to enforce the measure 
while engaging in routine duties.  

5. What type of vehicles do you think should be exempt from the legislation 
and why? 

We think that it would be appropriate to exclude vehicles that can be used as 
temporary or permanent residences, such as caravans and motorhomes, from 
the legislation. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18? 

We believe that the focus of the offence should be on the person smoking 
rather than on the driver. The offence should apply to any individual smoking 
when another person under the age of 18 is present. However, before any 
offender is referred to court or prosecuted, due consideration should be given 
as to whether or not it is in the public’s interest to do so. 

We believe that this suggestion is consistent with the smoking in vehicles 
legislative proposals of Wales, England, and Northern Ireland, where the 
offender can present a defence that: 

a) the driver, by reason of driving the vehicle, was unable to prevent 
another individual from smoking in the car, and 

b) the driver made all reasonable efforts to prevent the offence.  

MRC/CSO Social and Public Health Sciences Unit, University of Glasgow 

1. US Surgeon General: The health consequences of involuntary 
exposure to tobacco smoke: a report of the Surgeon General. In., 
vol. 709. Atlanta, GA: Department of Health and Human Services. 
Centers for Disease Control and Prevention, Coordinating Center for 
Health Promotion, National Center for Chronic Disease Prevention and 
Health Promotion, Office on Smoking and Health; 2006. 

2. Royal College of Physicians Tobacco Advisory Group: Passive 
Smoking and Children. London: Royal College of Physicians Tobacco 
Advisory Group; 2010. 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill  

YouthLink Scotland 

Introduction 

YouthLink Scotland welcomes the opportunity to submit written evidence to 
the Health and Sport Committee its call for evidence on the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) Bill. We strongly support 
the Bill as introduced which seeks to protect children under the age of 18 
years from the negative impact of second hand smoke in enclosed spaces – 
namely cars and other motor vehicles.  

Our ambitions for improving the life chances of young people in Scotland 
(2014) states: “Working together we can create a virtuous cycle of 
improvement to break the cycle of inequality and improve life chances of 
young people. We are committed to break this cycle and ensure that all young 
people have opportunities which will improve their life chances.”1 

Background to YouthLink Scotland  

YouthLink Scotland is the national agency for youth work. It is a membership 
organisation and is in the unique position of representing the interests and 
aspirations of both the voluntary and statutory sector. YouthLink Scotland 
champions the role and value of youth work, challenging government at 
national and local levels to invest in the development of the sector for the 
benefit of our young people. 

Our vision is of a youth work sector for Scotland that offers sustainable, 
dynamic and accessible youth work opportunities that support young people 
to become successful learners, confident individuals, effective contributors, 
and responsible citizens. 

YouthLink Scotland is a member of the Prevention Sub Group of the 
Ministerial Working Group on Tobacco Control; we are also an active 
participant in the Youth Sector Tobacco Prevention Group.  

Supporting the Bill  

 YouthLink Scotland supports the Bill as introduced and believes that 
the benefits of legislating on this matter will go some way to addressing 
the harm that second hand tobacco smoke is to children who have 
smaller airways, faster rates of breathing and less developed immune 
systems. As a sector which champions young people and seeks to 
improve their life chances we were concerned by the recent SALSUS 
(2013) report which states that 7% of 13 and 15 year olds were 
exposed to second hand smoke during ‘all/most’ of their car journeys.  

                                                
1
 YouthLink Scotland, Education Scotland, Scottish Government (2014) Our ambitions for improving the life 

chances of young people in Scotland. Edinburgh 

137



2 

 YouthLink Scotland supports the consistency of age 18 in all aspects of 
the Bill. We particularly support this from the perspective of the United 
Nations Convention on the Rights of the Child.  

 YouthLink Scotland supports the position of the members of the 
Scottish Youth Parliament, who have endorsed the following Members 
Motion by Nicola Burley MSYP at their July 2014 sitting: “SYP believes 
smoking should be banned in cars carrying children in order to protect 
our current and future generation, and will support efforts to tackle this 
issue.”  

 We welcome the consideration given to motor vehicles which are also 
homes – and believe that the Bill at this time strikes the correct balance 
here. We would of course support the ongoing work of the Scottish 
Government to ‘take it right outside’ and the public health opportunities 
to raise awareness of the risks of second hand smoke within the home.  

Closing Remarks  

YouthLink Scotland welcomes the introduction of this Bill and we believe it will 
go some way to influencing the behaviour of those exposing children to the 
harmful effects of second hand smoke. Whilst the challenges of 
implementation and enforcement will remain we do not believe this to be a 
reason not to proceed with legislation. We hope that for the 7% of young 
people for which this experience is a routine occurrence in their car journeys 
for this quickly to be behaviour of the past.  

YouthLink Scotland 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Royal College of Physicians of Edinburgh 

The Royal College of Physicians of Edinburgh (the College) is pleased to 
respond to the Scottish Parliament Health and Sport Committee’s call for 
written evidence on Stage 1 consideration of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill.  

1. Do you support the Bill? Please provide reasons for your position.  

Yes, the College supports the Bill. 

Passive smoking exposure significantly increases the risk of a range of 
diseases in children. It is estimated that over 4000 new cases of respiratory 
infection, wheeze and asthma in Scottish children could be avoided every 
year by reducing the exposure of children to passive smoking. 

The College also commends the Scottish Coalition on Tobacco (SCOT) 
response to this call for views, which also supports the proposed Bill. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

Yes, the College’s view is that the Bill would protect children and their health 
from the effects of second hand smoke.  

Evidencei from provinces in Canada that have introduced this measure shows 
that it has been effective in reducing child second-hand smoke exposure. 
However, legislation should also be accompanied by other measures to 
inform, educate and persuade people in Scotland to take action to reduce 
others’ exposure (both children and adults) to second-hand smoke. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No. The College had previously voiced agreement with the original 
consultation document that the age of 16 should be used as the upper age 
limit for a child in the Bill, however we now consider that the age of 18, as 
defined in the current Bill, is preferable as this is the age when an individual 
can buy or use tobacco products. This is also the accepted age to which the 
protection of children extends. 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

The College takes the view that Police Scotland should have this enforcement 
responsibility. Police officers could effectively enforce the measure while 
engaging in existing routine duties, such as enforcing legislation relating to 
mobile phone use.  
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5. What type of vehicles do you think should be exempt from the 
legislation and why?  

The ban should apply to all types of vehicle; however vehicles which are also 
people’s homes should only be exempted providing the vehicle is stationary, 
being used as a home, and not a vehicle being used for travel. 

6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18?  

The College has no specific comment.  

Royal College of Physicians of Edinburgh 

                                                           
i
 Cancer Advocacy Coalition of Canada: Report card on Cancer in Canada 2012-13 
Effectiveness of Bans Against Smoking Inside Private Vehicles in Canada, HAI V. NGUYEN 
http://www.canceradvocacy.ca/reportcard/2013/Effectiveness%20of%20Bans%20Against%20Smoking
%20Inside%20Private%20Vehicles%20in%20Canada.pdf  
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

East Dunbartonshire Tobacco Alliance 

Q1.Do you support the Bill? Please provide reasons for your position.  

The East Dunbartonshire Tobacco Alliance (EDTA) are supportive of the Bill.  
The impact of second hand smoke has been widely documented and we are 
pleased that as a society we are now better educated and therefore less 
tolerant of environmental tobacco smoke and the impact this has on others. 

Babies and children are the most vulnerable to second hand smoke, they are 
already protected from second hand smoke in public places and we welcome 
this Bill as a step further in protecting their health and development.   

EDTA  note that with the increasing volumes of traffic on roads and ever 
decreasing staff number, enfocement of this Bill may be problematic 

Q2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

EDTA believes that if this Bill was enacted, it would go some way to protect 
children from the effects of second hand smoke.  In most cases, it could be 
assumed that if adults are smoking in cars they will also be smoking within the 
home, thus exposing their children to further environmental tobacco smoke.   

This Bill would (we hope) encourage smokers to think of the other situations 
whereby their children may be exposed to tobacco smoke.   Further, for 
parents who rely on others to take their children to school (grandparents, 
friends), this widespread  Bill will support these parents in helping to protect 
their children at all times.  

Q3.Is there anything in the Bill you would change? If yes, please provide 
more details 

EDTA would like to enquire whether there is a possibility of providing 
guidance or regulations similar to that of Health care workers, whereby 
smokers are requested not to smoke in their house half an hour before a visit 
from a health care worker.  

EDTA believe that similar guidance could be incorporated within this Bill, to 
state that an adult should not smoke in a car half an hour prior to a child 
entering the car.    

Q4.Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

EDTA agree that it is Police Scotland responsibility to enforce the Bill.   Police 
Scotland have the power to stop vehicles and are suitably placed to enforce 
this legislation.   
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However EDTA believe that other ‘partners’ such as local councils ,  NHS and 
local Tobacco Alliances for example can support the promotion of the 
initatives which help to raise awarness of the legisation to the wider 
community. 

Q5: What type of vehicles do you think should be exempt from the 
legislation and why?  

After discussion, some members of EDTA felt that camper vans should be 
exempt from the Bill.  This regulation should only be upheld if the vehicle is 
considered the permanent home to the person who smokes.  This exemption 
is in line with ‘’normal households’’ whereby a smoking ban cannot be 
enforced.   

EDTA would like to question Policy Memorandum Document Point 14, 
whereby there is a suggestion that any vehicle considered as a "workplace", 
i.e. public transportation vehicle, be exempt from the Bill, as these are 
covered by alternative legislation.  EDTA believe that all veicles should be 
inclused in this Bill.  

Further, there  is a suggestion that convertible vehicles, with the top fully 
down could be exempted but this would appear too difficult to enforce, i.e. 
proving when that person "put the roof down’’. 

Comments on these two points would be greatfullly recieved.   

Q6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

EDTA largely disagree with this statement and believe the onus is on the 
driver or person in control of the vehicle to be aware of the ages of the 
occupant. (Such as in the seatbelt regulations) By including a statutory 
defence, EDAT believe confusion will arise on the definitions as to what 
"reasonably believed " legally means. 

East Dunbartonshire Tobacco Alliance 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Asian Consultancy on Tobacco Control 

1. Do you support the Bill? Please provide reasons for your position. 

Yes, I support the proposed Bill.  

Before answering the specific questions, I would like to emphasize the 
importance of a country like Scotland to act as an exemplar in introducing this 
type of legislation. Precedence in laws encourages other countries, especially 
low and middle income countries, to follow suit. The benefits of this Bill will be 
felt worldwide. 

1.1.  Health: The Bill supports the need to protect the health of children in 
Scotland as outlined in the UN Declaration on the Rights of the Child, the 
WHO Framework Convention on Tobacco Control, and other health 
clauses in international treaties. Even 10 minutes of exposure to tobacco 
smoke in the back of a car has measurable health effects on children, as 
numerous studies have shown. 

1.2.  Safety: There are several other known health and safety benefits, eg 
reduced loss of concentration when lighting a cigarette or stubbing it out, 
taking a hand off the wheel to light, stub or smoke, and less likelihood of 
litter by throwing the used cigarette end out of the car, etc.  

Leistikow BN, Martin DC, Jacobs J, Rocke DM, Noderer K. 
 Smoking as a risk factor for accident death: a meta-analysis of cohort 
studies. 
Accid Anal Prev. 2000 May;32(3):397-405. PMID: 10776858 
 
Leistikow BN, Shipley MJ.  
 Might stopping smoking reduce injury death risks? A meta-analysis of 
randomized, controlled trials. Prev Med. 1999 Mar;28(3):255-9. PMID: 
10072743 
 
Wen CP, Tsai SP, Cheng TY, Chan HT, Chung WS, Chen CJ. 
 Excess injury mortality among smokers: a neglected tobacco hazard. 
Tob Control. 2005 Jun;14 Suppl 1:i28-32. PMID: 15923444 

1.3.  Using air conditioning or opening windows to ventilate the car cannot 
achieve the same level of protection as a complete ban, as shown in 
several published studies from the US, Canada, etc. 

1.4. Children are particularly vulnerable as they are often not in a position to 
ask an adult smoker to stop smoking. 

1.5. Regrettably, education alone and voluntary agreements on public 
health issues don’t work well, so there is a need for laws for smoke-free 
areas, similar to seat belts in cars, minimum pricing of alcohol, etc. 
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1.6. In general, the educated, middle class smokers who understand health 
risks may be less likely to smoke in front of their children. If the law applies 
to everyone as in this Bill, then all children are protected. 

1. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer. 

The main practical advantages will be less environmental tobacco 
smoke, and improved safety, leading to an improvement in morbidity 
and mortality, especially among children. 

2. Is there anything in the Bill you would change? If yes, please 
provide more details. 

Possibly adding that for first offenders, the option of quit smoking 
treatment with counselling be offered in lieu of a fine.  

Not in the Bill, but the public should be informed by all the usual 
channels of health promotion (government, non-governmental and 
academic organisations like ASH Scotland, the Royal Colleges, 
childrens’ groups, green groups) with mass media coverage, spots on 
TV and radio, notices in petrol stations, on electronic notice boards on 
motorways, and through schools so that the children themselves are 
informed of the law. 

The public should be informed of the number of successful 
prosecutions and fines following the ban, to act as a deterrent. 

3. Who do you think should have responsibility for enforcing the 
proposed legislation and why? 

The Police, as they are already monitoring other transport 
infringements, such as speeding, parking, safety belt use, and use of 
mobile phones. 

4. What type of vehicles do you think should be exempt from the 
legislation and why? 

For simplicity, the ban should cover : 

- all enclosed motor vehicles with a child inside  

- all moving motor vehicles with a child inside 

Otherwise the law becomes more difficult to enforce, with car hoods 
half up, etc. 

The only exception (but not ideally) could be stationary caravans or 
mobile homes, as these might be classified as homes. 
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5. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

My understanding is that ignorance of age is not a defence regarding 
other crimes against children, e.g. rape, sales of cigarettes to minors, 
etc. Nor should it be here. 

Asian Consultancy on Tobacco Control 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

BMA Scotland 

The British Medical Association is a registered trade union and professional 
association representing doctors from all branches of medicine. The BMA has 
a total membership of around 150,000 representing around two-thirds of all 
practising doctors in the UK. In Scotland, the BMA represents around 16,000 
members. 

Doctors witness first-hand the devastating effects of smoking-related harms 
on their patients. This includes secondhand smoke (SHS) and the adverse 
health effects it has on non-smokers and children. In a 2004 BMA report, 'The 
human cost of tobacco. Passive smoking: doctors speak out on behalf of 
patients', BMA members chronicle individual stories behind the statistics to 
show how SHS has destroyed the lives of their patientsi. Smoking in vehicles 
is a source of concentrated SHS, and the act of smoking while driving is also 
a potential distraction with implications for road safety. Doctors involved in 
treating the long term damage caused by smoking, SHS and trauma have a 
vested interest in preventing smoking in vehicles.  

The BMA believes that there should be an outright ban on all smoking in 
vehicles, regardless of the age of passengers. We welcome the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) Bill as an important first 
step in reducing tobacco harm through restricting the prevalence of SHS in 
private vehicles. Private vehicles are an important source of SHS exposure in 
children and this ban will protect children’s health. However, an outright ban 
on smoking in vehicles would also ensure that vulnerable adults were 
protected and would be easier to enforce. 

Precedents have been set for the introduction and enforcement of legislation 
regarding the behaviour of drivers and passengers in motor vehicles, including 
the implementation of legislation in relation to seat belt and mobile phone use. 
The varying experiences of implementing these legislative changes show that 
public awareness of the offence and the health issues of SHS in vehicles will 
be crucial to enforce the proposed measure and we would urge that 
implementation should be accompanied by a mass media campaign to raise 
awareness. Robust enforcement will also be necessary for the legislation to 
be effective. 

The BMA’s report, Smoking in vehiclesii, gives more detail on the health and 
safety risks of smoking when driving (http://bma.org.uk/working-for-
change/improving-and-protecting-health/tobacco/smoking-while-driving). 

A practical disadvantage would be in assessing a child’s age. An outright ban 
on smoking in private vehicles would help with enforcement, as there would 
be no need to differentiate whether a child, present in a vehicle, was above or 
below a prescribed age. This would eliminate any uncertainty for enforcers. 
An extension to the ban would also promote the message that tobacco smoke 
is harmful regardless of who is present in the vehicle at any time, and 
comprehensively address the issue of road safety. 

BMA Scotland 
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i The human cost of tobacco. Passive smoking: doctors speak out on behalf of 
patients - British Medical Association (BMA) (Scotland) (2004) 
ii Smoking in Vehicles – British Medical Association (BMA) London 2011 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Respiratory Group, University of Aberdeen 

1. Do you support the Bill? Please provide reasons for your position.  

Yes. The University of Aberdeen study1 on second-hand smoke (SHS) 
concentrations in cars demonstrated that fine particulate matter (PM2.5) 
quickly reaches levels that are hazardous to health and above those 
found outdoors in some of the most polluted cities in the world such as 
Beijing and Delhi. It is worth noting that children exposed to SHS in cars 
experience similar PM2.5 peak concentrations to the eye-watering smoke 
levels measured inside wood, dung or charcoal burning homes in rural 
areas of Malawi. If children in Scotland were being exposed to these 
PM2.5 concentrations from outdoor air pollution there would be a national 
clamour to take steps to improve our air quality. Epidemiological evidence 
indicates that inhaling these concentrations of PM2.5 leads to both acute 
and chronic respiratory and cardiovascular effects2. 

Arguments against the need for legislation tend to centre around: (a) that 
opening windows or using ventilation can reduce SHS exposure; and (b) 
that smokers do not tend to smoke with children in cars and thus this 
measure is unnecessary. The results from SHS measurements made in 
cars suggest that ventilation is not a sufficient measure to remove all SHS 
during smoking1. Observational work from several roadside sites across 
Scotland reported in a recent PhD thesis3 from the University of Aberdeen 
suggested that a measurable number of car journeys involve an adult 
smoking while carrying one or more child passengers.  

The Scottish Government has set an important target, the first in the 
world, to reduce the number of children exposed to SHS at home by 50% 
by 2020. While this legislation deals specifically with cars, the measure is 
likely to assist the process of increasing awareness of the health effects of 
exposure to SHS within both car and home settings. The legislation and 
education campaign around its introduction are likely to provoke 
discussion and negotiation between smokers and non-smokers on the 
issue of children’s exposure to SHS at home.  

2. Do you think the Bill (if enacted) would achieve its aim of 
protecting children from the effects of second-hand smoke and 
their health? Please provide an explanation for your answer.  

Yes, though it is important to understand that the fraction of the total 
inhaled dose received during car journeys - for a child who lives with a 
parent who smokes both at home and in the car - is likely to be small. The 
generally short time spent in the car coupled with the high air exchange in 
a moving vehicle mean that the dose received by a typical child in a car 
will be perhaps 2-10% of the dose they will receive if their smoking parent 
also smokes at home. For those children who live in a smoke-free home 
however, the dose reduction from also having a smoke-free car will be 
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much greater and may approach 100% depending on where they spend 
the remainder of their time. 

As discussed in the response to Q1 there is the possibility that one 
consequence of the legislation may be increased awareness and 
negotiation of smoke-free rules between smokers, non-smokers and 
children. Having a smoke-free car may be a useful stepping stone on the 
journey to having a smoke-free home, and there is evidence that smokers 
who achieve a smoke-free home are much more likely to successfully quit 
smoking altogether4. 

3. Is there anything in the Bill you would change? If yes, please 
provide more details.  

No. The Bill is well drafted and is a proportionate response to the health 
risks that arise from children being exposed to SHS in cars. 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

Police Scotland currently enforce all other regulations relating to moving 
vehicles including activity such as the use of mobile phones. It would 
seem entirely appropriate that they also enforce the proposed legislation.  

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

From a scientific or exposure point of view it is difficult to see why any 
enclosed space within any vehicle would be exempt. While there is some 
argument that concentrations of SHS in convertible or open top cars 
would be lower there are two arguments that would favour including these 
in the legislation. The first is that the child passenger may be within the 
near-field of the cigarette (i.e. within 1 metre) and in these ranges the 
amount of air exchange or ventilation will have limited impact on 
concentration reduction. The second argument is one of simplicity- one of 
the major advantages of the 2006 smoke-free public spaces legislation 
was the simplicity of the legislation with very few exemptions. This 
removed confusion and was likely to have played an important role in 
ensuring high levels of compliance. 

6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

Given the known health effects of SHS exposure it would be prudent and 
considerate for everyone to avoid smoking within the confines of any car. 
Ignorance of the age of others in the car should not be a defence. My 
understanding is that this is not a defence for a driver who has failed to 
ensure children in his/her car wear age-appropriate child restraints. 

Respiratory Group, University of Aberdeen 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

Heather Bath 

1. Do you support the Bill? Please provide reasons for your position. 

Yes. Evidence is now very clear that second hand smoke causes ill health to children 
and young people, and that levels of second hand smoke in cars is very high.  
Whether the window is open or not, the levels of SHS have been shown to be of a 
dangerous nature, especially to young children. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting children 
from the effects of second-hand smoke and their health? Please provide an 
explanation for your answer. 

Yes. Other legislative measures around safety in vehicles have been shown to be 
effective.  For example, seat belt legislaton.  It can be shown that legislative 
measures do impact on behaviour change and with this change, there should be a 
reduction in the number of children who will be exposed to dangerous levels of SHS 
in cars. 

3. Is there anything in the Bill you would change? If yes, please provide more 
details. 

No 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why? 

This should be enforceable by those who enforce any other legislation relating to car 
safety, probably the police. 

5. What type of vehicles do you think should be exempt from the legislation and 
why? 

Any vehicle in which children travel. 

6. What is your view on the Bill’s provision for a defence that the person smoking 
could not have reasonably know that the other occupants of the vehicle were under 
18? 

It is very unlikely that the age of young people travelling in a car would not be known 
to the driver, except in the case of taxis.  This seems to be a very weak defence. 

Heather Bath 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill  

NHS Highland and Highland Council 

1. Do you support the Bill? Please provide reasons for your position.  

Yes. This Bill goes some way in protecting children from secondhand smoke 
in a situation where children cannot remove themselves i.e. they cannot 
remove themselves from a car as they can sometimes do from a room.  

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Yes, however given the increased hand to mouth contact described in young 
people and children and the evidence on third hand smoking, it could go 
further. The current draft proposal would allow a parent to smoke a cigarette 
en route to collect a child. The paper highlights results found by Edwards, 
Wilson and Pierse (2006) who found that base levels of PM did not return to 
base level until 25 minutes after the cigarette was extinguished.  

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

Yes. As mentioned above, work would need to be done around awareness of 
dangers of smoking in vehicles before a child or young person gets into the 
vehicle.  

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

It is likely that Police Scotland are better placed to enforce this action.  Police 
officers would be able to effectively enforce the measure while engaging in 
routine duties as they currently do regarding mobile phone use.  This would 
minimise any resource implications.  

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

For some people, the vehicle may also act as a place of residence therefore 
this legislation should include an exemption for a caravan or motorhome that 
is stationary and not on the road.   

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18?  

The same defence could be said for proxy purchasing of cigarettes and/or 
alcohol and professional judgement should be exercised in these instances. 

NHS Highland and Highland Council 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Royal College of Paediatrics and Child Health 

The Royal College of Paediatrics and Child Health is a membership 
organisation which comprises over 15,000 members who live in the UK, 
Ireland and abroad and plays a major role in postgraduate medical education, 
as well as professional standards, conducting research on paediatrics, 
developing policy messages and recommendations to promote better child 
health outcomes and service delivery models to ensure better treatment and 
care for children and young people. 

The RCPCH welcomes the opportunity to respond to the Scottish Parliament 
Health and Sport Committee’s call for evidence on the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill.  

In Scotland, smoking remains one of biggest contributory factors to its poor 
health record. In Scotland, tobacco use is associated with over 13,000 deaths 
(around a quarter of all deaths) and around 56,000 hospital admissions every 
year1. In 2013, 21 percent of adults reported they smoked cigarettes2.  

In 2010, a World Health Organization (WHO) study found that around 603,000 
people, including 165,000 children, die each year worldwide as a result of 
exposure to second hand smoke. In the UK, an estimated 23 children and 
4,000 adults die each year due to second hand smoke3. 

The evidence for health effects of second hand smoke on children is 
extensive and includes numerous systematic reviews and meta-analyses. In 
2006, the US Surgeon General report on involuntary exposure to tobacco 
smoke4 concluded that the available evidence was sufficient to infer a causal 
association between second hand smoke and sudden infant death syndrome, 
lower respiratory tract illness, middle ear diseases, asthma in school-aged 
children and impairment of lung infection. A 2010 Royal College of Physicians 
(RCP) report on passive smoking and children5 provided an update of the 

                                                           
1 ScotPHO Smoking Ready Reckoner (2011) 
http://www.scotpho.org.uk/publications/reports-and-papers/868-smoking-
ready-reckoner [link is no longer accessible]. 
2 Scottish Health Survey (2013) 
http://www.gov.scot/Topics/Statistics/Browse/Health/scottish-health-survey  
3 Oberg M, Jaakkola MS, Woodward A, et al. (2011) Worldwide burden of 
disease from exposure to second-hand smoke: a retrospective analysis of 
data from 192 countries. Lancet 377(9760): 139-46. 
4 Office of the Surgeon General (2006) The Health Consequences of 
Involuntary Exposure to Tobacco Smoke. A Report of the Surgeon General. 
Atlanta: U.S. Department of Health and Human Services CfDCaP, 
Coordinating Center for Health Promotion, National Center for Chronic 
Disease Prevention and Health Promotion, Office on Smoking and Health. 
5 Royal College of Physicians (2010) Passive smoking and children. A report 
by the Tobacco Advisory Group of the Royal College of Physicians. London: 
Royal College of Physicians. 
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evidence which reaffirmed the association between these diseases and 
second hand smoke. 

We have used our expertise and knowledge about the impact of second hand 
smoke on children and young people in formulating this response and have 
therefore responded to questions 1 & 2 only.  

1. Do you support the Bill? Please provide reasons for your position. 
The RCPCH supports the general aim of the Bill to prevent smoking in cars 
which are carrying children.  

The Government has a duty to protect children’s health and intervene when 
necessary, such as it has done with seat belt and drink-driving legislation. The 
Bill is a positive step to take, and will reduce children’s exposure to second 
hand smoke and protect them from associated health risks, such as chest 
infections, ear infections, wheezing, asthma, and cot death.  

A review by the British Medical Association’s Board of Science concluded that 
there is no safe level of exposure to tobacco smoke for children and adverse 
effects can be found at low levels of exposure6. Action on Smoking and Health 
has produced significant evidence that exposure to second hand smoke is 
particularly dangerous for children, and studies in Australia, Ireland and 
Canada have shown that children exposed to second hand smoke had 
greater risk of developing wheeze, asthma and bronchitis7. It is clear that even 
when apparently well ventilated, levels of smoke and toxins are higher in cars 
than in buildings where children may be exposed to environmental tobacco 
smoke.7 There are also wider social issues surrounding children’s exposure to 
second hand smoke, such as the influence of smoking behaviours on children 
as well as socioeconomic variance amongst those furthering health 
inequalities. 

2. Do you think the Bill (if enacted) would achieve its aim of 
protecting children from the effects of second-hand smoke and their 
health? Please provide an explanation for your answer. 
The Bill will achieve its aim of protecting children from the effects of second-
hand smoke and their health. Smoking in cars with children can present a real 
danger to the health of children and young people. 

The Bill would help to protect the health of children, who do not have a choice 
over their exposure to cigarette smoke while in a car or other vehicle. 
Additionally, it would influence more positive behaviour change by decreasing 
the exposure and attractiveness to smoking and thus discouraging its take-up 
by children and young people. In the long-term, the Bill would prevent children 
from developing conditions related to exposure to second hand smoke and 
decrease associated health costs. 

Royal College of Paediatrics and Child Health  

                                                           
6 British Medical Association (2013) Smoking in vehicles London: BMA 
7 Action on Smoking and Health (2015) Smoking in Cars London: ASH  
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Smoking Prohibition (Children In Motor Vehicles)(Scotland) Bill 

NHS Fife 

1. Do you support the Bill? Please provide reasons for your position.  

Yes 

Smoking causes harm both to the smoker and to others especially in 
an enclosed space such as a vehicle. Children are particularly 
vulnerable because of the hazards posed by second hand smoke. 
Children are less able to make choices regarding removing themselves 
from the environment where smoking is taking place such as a vehicle 
in which they are being transported.  

Evidence of the harm of inhaling second hand smoke is well 
established and exposure to the pollutants and carcinogens in second 
hand smoke increases the risk of acute and chronic health conditions 
and hospital admissions. 

We do not believe that a voluntary arrangement where drivers decide 
for themselves whether or not to smoke in their own vehicles would be 
satisfactory and it does not guarantee that the health of young people 
under 18 would be protected on all occasions that they were present in 
a vehicle. We consider that if there was a voluntary arrangement, many 
drivers would continue to smoke and be dictated to by their addiction to 
nicotine.  

A ban may also help road traffic safety by preventing the driver from 
being distracted while going through the action of lighting and smoking 
a cigarette, similar to the ban on use of mobile phones while driving. 

2. Do you think the Bill (if enacted) would achieve its aim of 
protecting children from the effects of second-hand smoke and 
their health? Please provide an explanation for your answer.  

Yes 

The most recent SALSUS report indicated that in 2013, 22% of 13 and 
15 year olds in Scotland were exposed to second hand smoke in cars 
at least ‘sometimes’, with 75 reporting exposure during ‘all/most’ of 
their car journeys. 

Smoking in a car can create pollution levels 35 times greater than 
those deemed safe by the World Health Organisation. Legislation on 
banning smoking in vehicles will protect passengers (in particular 
children) from the dangers of second hand smoke.  

Parents are often less concerned about their own health but would 
usually have more concern for the health of their children. Therefore we 
consider that because of this parents who would usually smoke in their 
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vehicles will accept the measure and would equally want to preserve 
the health of their children. 

3. Is there anything in the Bill you would change? If yes, please 
provide more details. 

The current draft Bill would allow a parent to smoke a cigarette en route 
to collect a child. Research by Edwards, Wilson and Pierse (2006) 
found that base levels of PM did not return to base level until 25 
minutes after the cigarette was extinguished. The legislation will help 
ensure those who are unable to ‘escape’ from SHS are not subjected to 
it however vehicles that are still used for smoking in will carry third 
hand smoke risks for children. Therefore awareness of the dangers of 
smoking in vehicles before a child or young person gets in to the 
vehicle would need to be undertaken nationally. 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

We believe that while second hand smoke in vehicles technically falls 
under the jurisdiction of Environmental Health department in our Local 
Authority, Police Scotland has resources more appropriate to the 
enforcement of this action. Police officers would be able to enforce the 
measures while engaging in routine duties, minimising any resource 
implications. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

For some people their vehicle may also be a place of residence, 
therefore exemption should only be given where the vehicle is used as 
a home/accommodation and when stationary and not on the road. 

6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18?  

We are unable to comment without further information around how will 
a person be able to defend themselves. Will they be expected to take 
reasonable steps to establish the age of passengers? Apart from 
asking their passengers their ages will the driver then be able to show 
evidence that they had checked? 

NHS Fife 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

The Law Society of Scotland 

Introduction 

The Law Society of Scotland (the Society) aims to lead and support a 
successful and respected Scottish legal profession. Not only do we act in the 
interest of solicitor members but we also have a clear responsibility to work in 
the public interest. That is why we actively engage and seek to assist in the 
legislative and public policy decision making processes. 

To help us do this, we use our various Society committees which are made up 
of solicitors and non-solicitors and ensure we benefit from knowledge and 
expertise from both within and outwith the solicitor profession. 

The Society’s Health and Medical Law Sub-committee (the committee) 
welcomes the opportunity to consider and respond to the Health and Sport 
Committee’s call for written evidence on the Smoking Prohibition (Children in 
Motor Vehicles)(Scotland) Bill. The committee responded to Jim Hume’s 
earlier public consultation in 20131 and met with the introducing member in 
January 2014 to discuss the proposals further. The committee has the 
following comments to put forward: 

General Comments 

We are pleased to note that a number of our concerns with the original 
proposals, and which we set out in our previous response, have been taken 
into account and addressed by the provisions of the Bill as introduced. In 
particular, the change of a definition of a child from 16 years of age to 18 and 
the increase in the age of the offending adult to 18 years of age. 

Our original proposals also noted that , in relation to choice or consent of the 
child, the focus in the bill is based on the fact that a child may be too young to 
understand the dangers of passive smoking or that it is simply too much and 
too impractical to expect a child to refuse to travel in a car with a parent who 
smokes. We agree that these concerns are valid, but what of others who are 
vulnerable or unable to consent or refuse consent to travelling in a car where 
someone is smoking?  

We suggested that a more comprehensive alternative may be that rather than 
having age as the determinant, instead consider the vulnerability and the 
capacity of an individual to give or refuse their consent to traveling in a vehicle 
where someone is smoking.  

                                                 
1http://www.lawscot.org.uk/media/229424/health_proposed_smoking_children_in_vehicles_sc

otland_bill_law_society_of_scotland.pdf [Link no longer operates]
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Specific Comments 

1. Do you support the general aim of the proposed Bill? Please provide 
reasons for your position.  

Yes, we support the general aim of the proposed Bill and agree with the policy 
intent and objective behind this. The harmful effects of tobacco and smoking 
are undisputed and statistics speak for themselves in relation to deaths 
caused by smoking and smoking related disease, including the health of those 
who breathe in users’ smoke, particularly children.2 We recognise and agree 
that the proposals have the potential to address health and wellbeing 
concerns and issues by potentially reducing the risk of harm caused by 
second (SHS) and third hand smoke(THS)3.  

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

We agree that any policy and decision making that helps towards 
enhancement of the wellbeing of children in Scotland is paramount and forms 
one of the key tenets of European Health Policy.4 However, we acknowledge 
the opportunity that a stage 1 consideration will provide in ascertaining 
whether the type of legislation proposed is either necessary or appropriate 
and will fulfill the aims and objectives that are being sought. We made three 
points in our initial submission5 which we summarise briefly again.  

First, there have been some suggestions that within the UK, voluntary 
measures in relation to smoking cessation are not always effective6, however, 
there was little debate about whether criminalising such behaviour was the 
best approach. Evidence has shown that prohibiting smoking in certain public 
places has been effective in helping individuals to give up smoking and has 
reduced deaths from heart disease and stroke. In addition, there were 
unexpected but positive results following the introduction of the Smoking, 
Health and Social Care (Scotland) Act 2005, 2005 Act; compliance was much 
better than anticipated with both non-smokers and smokers in favour of the 
legislation. We suggest, that from this, it can be inferred that the Scottish 
public does agree that SHS is an intrusion and places unreasonable risk on 

                                                 
2
 McNeill, A et al.(2012), Tobacco control in Europe: A Deadly Lack of Progress, European 

Journal of Public Health, 22  Supp. 1 p1-3. Department of Health and Committee on the 
Medical effects of Air Pollutants. Handbook on air pollution and health. London: The 
Stationery Office, 1997. Scientific Committee on Tobacco and Health. Update of evidence of 
health effects of second hand smoke. London: Department of Health, 2004.   
3 Bearer CF .(1995) Environmental health hazards: how children are different from 

adults. The Future of Children,  11–26 
4
 WHO- Europe . European strategy for child and adolescent health and development. (2005) 

report Number: EUR/05/5048378   
5
http://www.lawscot.org.uk/media/229424/health_proposed_smoking_children_in_vehicles_sc

otland_bill_law_society_of_scotland.pdf [Link no longer operates] 
6
 Faculty of Public Health of the Royal colleges of Physicians of the United Kingdom, 

Response from the Faculty of Public Health to the European Commission’s Green Paper 
Towards a Europe Free from Tobacco Smoke: Policy Options at EU Level. 
http://www.fph.org.uk/uploads/EU_Smokefree_strategy_010507.pdf  [Accessed] 17/8/2013.  
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another person’s health and wellbeing and it is this that provides the 
justification and support for legislation.7  

Second, we note that the current proposals do not propose methods to tie in 
with education and prevention of smoking. We believe that a combined 
approach is generally regarded as more effective and provides a targeted 
response in changing patterns of smoking behaviour and promoting tobacco 
control. 8 Examples of pragmatic methods of preventing smoking are to be 
found within the policies of the General Dental Council (GDC) and the 
General Medical Council (GMC) and the General Pharmaceutical Council 
Their policies provide that their members offer smoking cessation advice as 
mandatory to any patients who present themselves as smokers (with failure to 
do so potentially, in combination with other issues, a fitness to practice issue). 
We believe that combining, legislative provision and a mechanism for 
addressing the issue of smoking at the source, will have a positive impact of 
the effects of second hand smoke (SHS) in locations such as the home or 
private vehicle. Finally, recent studies have shown9 that the impact of any 
legislation which aims to reduce the effects of SHS and child health should be 
continuously monitored.  

 
Third, we note that the issue of third-hand smoke (the remnants of cigarette 
chemicals left after smoking) is identified in the introduction to the proposed 
Bill but is not considered further. If a parent smokes in the car when the child 
is not present (e.g. on the way to picking up the child from school), the child 
will still be exposed once it is in the vehicle, to the environment in the vehicle, 
the upholstery, the air, parents clothing etc. As this has been raised in the 
consultation document, we suggest that further consideration be given.  

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

Please refer to our general comments above and to our response to question 
6 below. 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

A person who does not comply with the law would be committing a criminal 
offence. We therefore envisage that enforcement will be largely taken forward 
by local police officers in conjunction with their wider functions on road safety. 
Under existing powers, police officers would be able to request that a vehicle 

                                                 
7
 Ferguson, P.,(2010) Smoke gets in your eyes ...the criminalisation of smoking in enclosed 

public places, the harm, principle and the limits of criminal sanction, Legal Studies 31 2 p259-
278 at p 264  
8
 Hunt, P.,(2012) Health and wellbeing: The role of government., Public Health, 126 s 19-23. 

9
 Moore, G F et al (2015), Prevalence of smoking restrictions and child exposure to second 

hand smoke in cars and homes: a repeated cross-sectional survey of children aged 10–11 
years in Wales. BMJ Open. Available from: http://bmjopen.bmj.com/content/5/1/e006914.full 
[Accessed  May 19 2015] 
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stops if they suspect that an offence is being committed. However this may 
not be without its challenges. As we understand, there is limited data currently 
available which evaluates the enforcement of smoking bans in private 
vehicles where children are present 10 and many studies use indirect 
reference to the wearing of seatbelts or using a mobile phone whilst driving. 
We believe that these comparators will only take the argument so far. One 
can envisage that there will be challenges in enforcing a ban under some of 
these circumstances, for example, when the car is moving, conditions of very 
heavy traffic or when more than one person is smoking in the car. In all of 
these examples, the enforcing officers would need to see both the offence 
taking place and ascertain the age of any child or children present.  

We would also expect that local authorities would also be able to enforce the 
proposed regulations, by authorising appropriate officers, but would not have 
the powers to stop moving vehicles. We see an important role for both local 
authority regulatory officers, who enforce existing smoke free legislation, in 
working jointly with police on local enforcement activities, as well as 
continuing their efforts to build compliance for smoke free legislation 
generally. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

For some people, their vehicle may also act as a home, for example a 
caravan or a motorhome (or motor caravan). We support the exemption 
provided in Section 1 (2) of the proposed Bill and agree that it should apply to 
such vehicles when they are used as a home or living accommodation.  

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of 
the vehicle were under 18? 

We take the view that it would be more logical that the driver bears the 
responsibility to ensure no person smokes in the vehicle, where a child is 
present. This would be in line with other legislation which seeks to protect the 
wellbeing and safety of children travelling in vehicles, such as section 15(1) 
Road Traffic Act 1988, where a driver has the responsibility to ensure that a 
child under the age of 14 is wearing a seatbelt.11 A statutory defence could 
then be included to the effect that ‘the driver took all reasonable steps to 
ensure that the offence was not committed by any passenger in the vehicle’. 
We note that the United Kingdom Parliament recently approved regulations 
which will make smoking in cars carrying children illegal12 following an 

                                                 
10

 Wong G., et al .,(2011) Policy guidance on threats to legislative interventions in public 
health: a realist synthesis., Public Health 11 222  p.1-11.  
11

 Road Traffic Act 1988 section 15 Restriction on carrying children not wearing seat belts in 
motor vehicles. 
15(1)Except as provided by regulations, where a child under the age of fourteen years is in 
the front of a motor vehicle, a person must not without reasonable excuse drive the vehicle on 
a road unless the child is wearing a seat belt in conformity with regulations. 
 
12

 https://www.gov.uk/government/news/smoking-in-cars-is-now-illegal 
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amendment to the Children and Families Act 201413. We further note that 
under the regulations, the person committing an offence of failing to prevent 
smoking in a private vehicle which is smokefree, would be the driver. 

The Law Society of Scotland 

                                                 
13

 http://www.legislation.gov.uk/ukpga/2014/6/section/95/enacted 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

South Lanarkshire Council 

1. Do you support the Bill? Please provide reasons for your position.  

Yes, South Lanarkshire Council believes the provisions will prevent children 
inhaling second hand smoke (SHS) in very confined spaces. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Yes, South Lanarkshire Council believes there would be confidence that good 
levels of compliance would be achieved and that children would be protected 
from inhaling harmful chemicals. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No comment. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

South Lanarkshire Council believes Police Scotland should have the 
responsibility to enforce the provisions on the basis that they have powers to 
stop vehicles. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

South Lanarkshire Council agrees with the proposed exemptions in the Bill. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18? 

South Lanarkshire Council agrees with the defence suggested. 

South Lanarkshire Council 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

NHS Grampian 

1 Do you support the Bill? 
Please provide reasons 
for your position.  

 

NHS Grampian is completely 
supportive of this Bill and this support 
has been expressed in our response to 
the comprehensive consultation carried 
out to support earlier stages of the 
development. 
 
Although this is a private members bill, 
it is entirely in-keeping with the 
objective of national tobacco control 
strategy Creating a Tobacco Free 
Generation (SG, 2013). Reducing 
smoking has an incontrovertible role in 
health improvement, enacting the Bill 
would emphasise Tobacco Control 
outcomes as a continuing cross-party 
priority and  provide an excellent 
context for improving the health of 
Scotland’s people in the long term 
 

2  

Do you think the Bill (if 
enacted) would achieve its 
aim of protecting children 
from the effects of second-
hand smoke and their 
health? Please provide an 
explanation for your 
answer 

 

 
A comprehensive body of evidence 
supported the earlier development 
stage of this bill. It is summarised in the 
Explanatory Notes and Policy 
Memorandum which accompanying the 
bill and shows that: 
 
1. Exposure to smoke; particularly in a 

confined space will have an adverse 
impact on child health. 

2.  Tobacco control legislation, 
including bans on smoking and the 
application of fixed penalties, is 
effective in improving health.  

 
Implementation of a ban on smoking in 
public places in Scotland in 2006  has 
been seen to support improvements in 
rates of childhood asthma and a 
reduction in premature birth rate.   
Children can be particularly vulnerable 
to the side effects of second hand 
tobacco smoke and are often unable to 
remove themselves from smoking 
environments or seek alternative mode 
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of transport.  
 

3  

Is there anything in the Bill 
you would change? If yes, 
please provide more 
details.  

 

 

 
No. In the earlier stages of 
development we were able to query 
and clarify elements of the proposed 
Bill. These were directly addressed by 
Jim Hume MSP and we are content 
with the Bill as it is. The Explanatory 
Notes and Policy Memorandum show 
that considerable thought has been 
given to carefully and humanely 
enacting the Bill. 
 

4  

Who do you think should 
have responsibility for 
enforcing the proposed 
legislation and why?  

 

 
The proposal that enforcement should 
be carried out by Police Scotland is 
sound. Consideration could be given to 
enabling Community Wardens to 
enforce the Bill where vehicles are 
stationary. 
 

5  

What type of vehicles do 
you think should be 
exempt from the 
legislation and why?  

 

 
In general we do not think that any 
vehicle should be exempt.  Exposing 
children to smoke should be recognised 
as harmful and made illegal. We accept 
that it would not be practical to apply 
the measures in this Bill to vehicles that 
are adapted as family homes but do 
advocate that the risks are offset by 
further public health measures to 
prevent exposure of children to smoke 
in the home. 
 

6  
What is your view on the 
Bill’s provision for a 
defence that the person 
smoking could not have 
reasonably know that the 
other occupants of the 
vehicle were under 18? 
 

 
The person driving the vehicle would 
have to have made a demonstrable 
effort to check that no one under 18 is 
on the vehicle.  

 
NHS Grampian 
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Smoking Prohibition (Children in Motor Vehicles)(Scotland) Bill 

Scottish Smoking Cessation Co-ordinators’ Group 

The Scottish Smoking Cessation Co-ordinators’ Group welcomes the 
opportunity to provide evidence on the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill. The Health and Sport Committee has launched this 
call for written evidence to inform its consideration of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill. 

This Member’s Bill was introduced by Jim Hume on 15 December 2014 and 
the Health and Sport Committee has been designated as lead committee for 
consideration of it at Stage 1. 

The Scottish Smoking Cessation Co-ordinators’ (SSCC) response to the 
Committee’s questions are given below. 

1. Do you support the Bill? Please provide reasons for your position.  

Yes. The SSCC are concerned that children are protected from the 
harmful effects of second hand smoke (SHS). As a group, children are 
more vulnerable to the risks of SHS exposure due to smaller airways 
and faster rates of respiration. They are also less able to make choices 
regarding mode of transport or to be able to request adults to refrain 
from smoking in their vicinity. Research has shown that smoke can 
reach high levels of PM2.5 and exceed healthy guidance limits even 
under ‘realistic’ driving conditions with mechanical ventilation or open 
windows. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

Yes. We believe that if the Bill is enacted and enforced by Police 
Scotland, it will achieve its aim of protecting children from the harmful 
effects of SHS. We believe that legislation is the only means of bringing 
about a change in reducing exposure to second hand smoke for 
children and young people. We do not think that a voluntary 
arrangement where drivers decided themselves whether or not to 
smoke in their own vehicles would be satisfactory and it does not 
guarantee that the health of young people under 16 would be protected 
on all occasions that they are present in a vehicle. We consider that if 
there was a voluntary arrangement many drivers would continue to 
smoke and be dictated to by their addiction to nicotine. 

Yes, however given the increased hand to mouth contact described in 
young people and children and the evidence on third hand smoking it 
could go further. The current draft proposal would allow a parent to 
smoke a cigarette en route to collect a child. The paper highlights 
results found by Edwards, Wilson and Pierse (2006) who found that 
base levels of PM did not return to base level until 25 minutes after the 
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cigarette was extinguished. Work would need to be done around 
awareness of dangers of smoking in vehicles before a child or young 
person gets into the vehicle. 

We also consider that parents are often less concerned about their own 
health but would usually have more concern for the health of their 
children. Therefore we consider that because of this parents who would 
usually smoke in their vehicles will accept the measure and would 
equally want to preserve the health of their children. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

Police Scotland should be responsible for the enforcement of this 
legislation through their routine monitoring of traffic offences. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

We believe this should apply to all vehicles and we agree that this 
should also apply to convertibles, because a convertible car is mostly 
an enclosed space. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of 
the vehicle were under 18? 

This seems adequate although it also seems reasonable to suggest 
that in the case of any doubt over the age of an occupant of a vehicle, 
the driver should ask their passenger to confirm their age. 

Scottish Smoking Cessation Co-ordinators’ Group 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill  

NHS Greater Glasgow and Clyde 

1. Do you support the Bill? Please provide reasons for your position.  

Yes. 

The harms of second-hand smoke are well documented, with children 
being particularly vulnerable to its effects in a stage at which they are 
still developing. Children are less able to control the environments to 
which they are exposed and any change in social norms should help to 
protect children from second-hand smoke exposure. 

NHS Greater Glasgow & Clyde were involved in research conducted by 
Semple et al (2012) investigating second-hand smoke exposure in 
cars. PM2.5 concentration (mass of particles which measure less than 

2.5𝜇 in diameter) was measured within smoking and non-smoking car 
journeys, with levels in smoking journeys 14 times higher than non-
smoking journeys. The US EPA outdoor air guidance deems greater 

than 35𝜇g/m3 to be an unhealthy concentration in the air – all smoking 
journeys exceeded this threshold, even with increased ventilation. 

Semple et al (2012) state: “PM2.5 concentrations in cars where 
smoking takes place are high and greatly exceed international indoor 
air quality guidance values. Children exposed to these levels of fine 
particulate are likely to suffer ill-health effects.” 

  

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer. 

Legislation can be supportive in changing social norms, as seen with 
the Smoking, Health and Social Care (Scotland) Act 2005. Before the 
legislation restricting smoking in public places, there was concern that it 
could displace smoking into the home. Research conducted by Haw et 
al (2010) indicated that this did not seem to be the case and there 
appeared to be evidence suggesting second-hand smoke exposure in 
the home had dropped, although the difference was not significant.  

Legislation to ban smoking in vehicles would be another supportive 
measure to increase knowledge and awareness of the detrimental 
effects of second-hand smoke.  

The Glasgow City Schools Health and Wellbeing survey (NHSGGC 
2011) shows that 1 in 4 children are still ever exposed to second-hand 
smoke, indicating more still needs to be done to ensure attitudinal and 
behavioural change. Any legislation should be supported by 
information, education and promotion of the health messages around 
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second-hand smoke in a similar way to the ‘Take it right outside’ 
campaign. Differences between exposure vary according to deprivation 
so it is important that promotional work is proportionally targeted 
towards areas of higher smoking prevalence. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

In line with enforcement of other offences linked with driving e.g. 
seatbelt use, use of handheld devices, it would make most sense for 
the enforcement to be undertaken by Police Scotland. Monitoring of 
traffic offences is routine for Police Scotland, thus monitoring this 
proposed new legislation should not require additional resources.  

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

The definitions outlined in Section 1 of the proposed bill seem 
adequate in clearly describing what is and is not a ‘motor vehicle’. It 
seems reasonable to exempt vehicles used for human habitation as 
described. 

However, although a convertible car would come under the definition of 
a ‘motor vehicle’, it would perhaps be helpful for this inclusion to be 
more explicit. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of 
the vehicle were under 18? 

It seems reasonable, however, unlikely that a driver would not know the 
age of the occupants of their vehicle. If this was entered as a defence, 
it would have to be rigorously examined. 

NHS Greater Glasgow and Clyde 

Haw, S. (2010) ‘Fresh Air?’ Chapter 3: Substance Misuse: The Implications of 
Research, Policy and Practice Edited by Joy Barlow 
http://www.healthscotland.com/uploads/documents/11757-Haw%20-
%20Second-hand%20smoke.pdf 

NHSGGC (2011) Glasgow City Schools Health and Wellbeing Survey 2010: 
Glasgow City Report. 
http://www.phru.net/rande/Schools%20Survey%202010%20%202011%20Mai
n%20Report/Glasgow%20City%20Final2.pdf  
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Semple et al (2012) Secondhand smoke in cars: assessing children's potential 
exposure during typical journey conditions. Tobacco Control 
doi:10.1136/tobaccocontrol-2011-050197 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Royal Pharmaceutical Society in Scotland 

1. Do you support the Bill? Please provide reasons for your position. 

We support the Bill as a natural extension of the current public health 
measures in Scotland to protect the public from the effects of second-hand 
smoke which are now well established. It would not be logical to have 
legislation preventing smoking in public spaces while allowing smoking in 
confined spaces such as cars. In addition, children are more vulnerable than 
adults, both by being less able to assert their wishes if they have objections 
and more at risk from the passive effects of smoking in their developing lungs. 
As health care professionals involved in both treatment of the effects of 
smoking and in the challenges of smoking cessation we support any 
reasonable measures to minimise public exposure to tobacco products. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer. 

The Bill would not protect children entirely as smoking is permitted at home 
but it would provide a significant measure of protection at a time when smoke 
concentration is high and children are in a confined space. As stated above 
any reasonable measures to minimise exposure should be supported. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details. 

We would extend the bill to include e-cigarette products as the long term 
effects of these have yet to be established. Evidence is emerging around the 
unwanted effects from vapours used in e-cigarettes, including the potential to 
trigger asthma attacks and the presence of tobacco residue and carcinogens 
in the expelled vapour. As a safety measure we believe they should therefore 
be treated in the same way as tobacco products. Please also see our e-
cigarette policy statement for more information. i Furthermore, we believe that 
including e-cigarettes in the scope of this proposed legislation will enable 
simpler enforcement as it can be very difficult to tell conventional cigarettes 
apart from e-cigarettes. We believe that allowing e-cigarette smoking to be 
publicly acceptable has potential to undermine Scotland’s public health policy 
which has contributed to an overall reduction in population smoking statistics.  

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

In our response to the Scottish Government consultation on e-cigarettes and 
strengthening tobacco control we agreed that it would be appropriate for the 
police to enforce the legislation in the same way as other similar fixed penalty 
offences are enforced; there are other local authority options which could be 
considered.  
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5. What type of vehicles do you think should be exempt from the 
legislation and why?  

The only exemption should be for vehicles which are also homes i.e. motor 
homes when they are stationary and parked as a domestic abode. However, 
we also support the Scottish Government campaign to discourage people who 
smoke to refrain from doing so in any area where children will be present.  

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of 
the vehicle were under 18?  

N/A This is not within the remit of a professional body to comment on. 

Royal Pharmaceutical Society in Scotland 

                                                           
i
 http://www.rpharms.com/policy-pdfs/e-cigarettes---ps---201402.pdf accessed 25 May 2015. 
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Smoking Prohibition (Children In Motor Vehicles)(Scotland) Bill 

Cancer Research UK  

About Cancer Research UK1 

1. Every year more than 331,000 people are diagnosed with cancer in 
the UK and around 159,000 people die from cancer. Cancer 
Research UK is the world’s leading cancer charity dedicated to 
saving lives through research. Together with our partners and 
supporters, our vision is to bring forward the day when all cancers 
are cured. We support research into all aspects of cancer through the 
work of over 4,000 scientists, doctors and nurses. In 2013/14, we 
spent £386 million on research in institutes, hospitals and universities 
across the UK – including the £35 million contribution we made to the 
Francis Crick Institute. We also spent £21 million on providing 
information to people affected by cancer, raising awareness of risks 
and symptoms, and influencing health policies. Our pioneering work 
has been at the heart of the progress that has seen survival rates 
double in the last forty years. Our ambition is to accelerate progress 
so that within the next twenty years three in four people will survive 
cancer. We receive no government funding for our research. 

2. Cancer Research UK is a registered charity in England and Wales 
(1089464) and in Scotland (SC041666). Registered as a company 
limited by guarantee in England & Wales No.4325234. Registered 
address: Angel Building, 407 St John Street, London EC1V 4AD. 

3. Cancer Research UK strongly supports the World Health 
Organization Framework Convention on Tobacco Control (WHO 
FCTC)2 – the world’s first international public health treaty. We 
believe that effective implementation of the FCTC by ratifying nations 
will decisively change the international landscape of tobacco control 
and will stem the tobacco epidemic, protecting future 
generations worldwide. 

4. The aim of Article 5.3 of the WHO FCTC is to ensure that tobacco 
control policies are protected from interference from an industry 
whose primary goal is to keep people smoking in order to generate 
profits. The Article states: “In setting and implementing their public 
health policies and with respect to tobacco control, Parties shall act 
to protect these policies from commercial and other vested interests 
of the tobacco industry in accordance with national law”3 The 
guidelines for the implementation of Article 5.3 of the WHO FCTC 
recognise that: “There is a fundamental and irreconcilable conflict 
between the tobacco industry’s interests and public health policy 
interests.”4  
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Background information on Cancer Research UK’s work in Tobacco 
Control 

5. Cancer Research UK (CRUK) invests in a range of research from 
behavioural health research (e.g. the Health Behavioural Research 
Centre at UCL) to policy relevant translational research. We currently 
support the UK Centre for Tobacco and Alcohol Studies (UKCTAS) - 
a consortium of 13 University teams conducting research on tobacco 
and alcohol use and addiction. UKCTAS is one of five national public 
health research centres of excellence funded by the UK Clinical 
Research Collaboration. As member of the Collaboration we have 
provided approximately £2.4m to the initiative in its first 5-year phase 
and we are providing a further £2.5m in the second five-year phase. 

6. In addition to this, we have funded policy relevant translational 
research through our Tobacco Advisory Group (TAG) funding 
committee. The committee invests almost £1m a year in tobacco 
control policy research and advocacy. Over the last 5 years TAG has 
provided more than £1M of funding directly to the UK Centre of 
Tobacco Control (CTCR) at the University of Stirling.  

7. Furthermore, in 2014 CRUK secured matched funding from the Bupa 
Foundation, providing a total fund of £6m to develop and implement 
the Cancer Prevention Initiative (CPI). The CPI was designed to 
tackle cancer by funding cutting edge research into behavioural and 
lifestyle changes which prevent people getting cancer, and the 
policies which support this change. The creation of an in-house 
Policy Research Centre for Prevention (PRCP) is driving the 
translation of this research output into population impact through real-
world policy change. 

8. CRUK successfully campaigned for the introduction of standardised 
packaging of tobacco products in the UK, in partnership with the 
Smokefree Action Coalition (SFAC) – a coalition of more than 250 
health and wellbeing organisations, including ASH Scotland, the 
British Medical Association and Royal Medical Colleges.  

Declaration of interests & general observations 

9. Cancer Research UK, consistent with its Vision and Mission, 
opposes the promotion and use of tobacco in all its forms, and 
wishes to do everything it can, as far as reasonably practicable, to 
avoid links with the tobacco industry. We have strict guideline which 
detail that all staff, including employees, contractors, agency staff, 
volunteers, secondees, students and consultants should not work 
with the tobacco industry, either directly, or through a third partner. 
Cancer Research UK will not accept applications from research 
teams in receipt of tobacco industry funding. In the WHO FCTC, 
there are strong, comprehensive guidelines to protect tobacco control 
policies from the vested interests of the tobacco industry5.  
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10. The denormalisation of tobacco is an ambition set out by the Scottish 
government and one shared by CRUK as we aspire for a tobacco-
free UK (where 5% or less of the adult population smoke) within the 
next 20 years. Evidence of the behavioural change associated with 
the implementation of smoke free regulations in 2007 is well 
documented6. Any additional smoke free policy, such as the ban on 
smoking in cars carrying children is likely to have a similarly positive 
effect in encouraging behavioural change, as well as directly 
reducing the exposure of tobacco smoke to children. These 
regulations should be welcomed as part of a comprehensive tobacco 
control policy for the UK, which also includes standardised packaging 
of tobacco products. 

11. Smoking is a greater source of health inequality than social position, 
underlining that without reducing smoking prevalence in the most 
deprived groups (as well as reducing the number of smokers overall), 
policies designed to reduce health inequalities will have limited 
success7. Inequalities in health outcomes between the most affluent 
and the most disadvantaged members of society are longstanding, 
deep-seated and have proven difficult to change; tobacco is the 
leading risk factor in terms of the causes of health inequalities8. 

12. Breaking the intergenerational cycle of tobacco use is vital. Data from 
households in England shows children with three or more smokers in 
their household are two-and-a-half times more likely to smoke 
themselves, compared with children from non-smoking households9. 
Furthermore, if both their parents smoke, children may be three times 
more likely to smoke themselves10. Since exposure to family smoking 
is more common in relatively socioeconomically disadvantaged 
households, this effect is likely to compound the association between 
smoking and disadvantage11. This measure will reduce the exposure 
of children to tobacco smoke in a setting in which they may spend 
several hours each week.  

Q1. Do you support the Bill? Please provide reasons for your position.  

13. Having submitted a similarly supportive response to the smoking in 
private vehicles consultation for England in 2014, we fully support the 
regulations for the ban on smoking in private vehicles carrying 
children in Scotland, as we would any measure that can reduce the 
exposure and harm caused by carcinogenic second-hand smoke to 
children. Support for the legislation is high owing to its design as a 
child protection measure.  

14. Recent figures from the Scottish Schools Adolescent Lifestyle and 
Substance Use Survey (SALSUS)12 show that a significant proportion 
of children in Scotland are travelling in smoky cars. In 2013, 22% of 
13 and 15 year olds reported to have been exposed to second-hand 
smoke in cars at least 'sometimes', with 7% reporting exposure 
during 'all/most' of their car journeys. This is consistent with the 
picture in England, where the BLF has used results from a 2012 
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survey of over 7,000 children, aged 11-15, to calculate that around 
185,000 children in England are exposed to cigarette smoke in their 
family cars ‘every day or on most days’, whilst around 430,000 
children travel in smoky cars at least once a week13. 

15. The ban on smoking in cars when children are present also enjoys 
wide, and increasing, public support, with 81.5% of Scottish adults in 
2013 (an increase from 75.8% in 2008) reported by Action on 
Smoking and Health Scotland (ASH)14 to agree that smoking should 
be banned in cars carrying children younger than 18 years old. More 
recently, a 2014 YouGov poll15 (also commissioned by ASH 
Scotland) revealed that 61% of smokers agree with the ban, making 
this a measure consistently supported by the public. 

Q2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

16. Children are particularly susceptible to damage from the deadly 
chemicals in tobacco smoke as their bodies continue to grow and 
develop, and we support this move to protect them from second hand 
smoking in Scotland, as has been achieved in England. In the UK, 
passive smoking has been linked to around 165,000 new cases of 
disease among children each year, including asthma, bronchitis and 
reduced lung function16. We hope these regulations will lead to adults 
who smoke to think twice before lighting up around children. 

17. There is no such thing as a safe tobacco cigarette and there is no 
level of smoke that is safe, especially for inhalation by the most 
vulnerable including children17. In the small confined space of a car, 
smoke density can build up very quickly to dangerous levels. 
Research has shown that a single cigarette smoked in a moving car 
with the window half open exposes a child in the centre of the back 
seat to around two thirds as much second-hand smoke as in an 
average smoke-filled pub before smoke-free legislation was 
introduced. Levels increase to over eleven times those of a smoky 
pub when the cigarette is smoked in a stationary car with the 
windows closed18.  

18. Evidence suggests that educational campaigns together with 
legislation can be very effective in changing behaviour. For example, 
efforts to encourage seatbelt use in cars were most successful when 
legislation was introduced. After legislation was implemented, 
seatbelt wearing rates increased in the UK from 25% to 91%.19 
Surrounding the smoking ban in private vehicles in England, the 
Department of Health confirmed that the success of the legislation 
would be measured in positive behaviour change rather than the 
number of fines given out.20 
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Q3. Is there anything in the Bill you would change? If yes, please 
provide more details.  

Penalisation of the driver 

19. In the circumstances where a child is the smoker in a car, it would be 
sensible if the driver received a fine for the offence of failing to 
prevent smoking in the vehicle. We appreciate that the measure is 
designed for the protection and improvement of public health, not a 
road traffic offence, however we believe that responsibility needs to 
be taken by the driver of the vehicle as the person having 
management or control of the vehicle. We appreciate the focus on 
positive health behaviours, and suggest that such an approach would 
help to cultivate an intolerance of SHS behaviours at a peer level, 
achieving positive behaviour change. 

Q4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

20. In line with England and Wales, we feel that enforcement of the 
measure should in the most part be the responsibility of police offers 
as part of their general duties in relation to road safety. However, the 
aim of this legislation should be to achieve high levels of voluntary 
compliance. Key elements in establishing high levels of voluntary 
compliance rest on public information campaigns and a workforce of 
authorised officers from local authorities able to take part in 
campaigns to promote compliance with the regulations and deal with 
offences when information and advice fail to have effect. 

21. We would encourage that the number of enforcement actions should 
not be the measure of success when evaluating the effectiveness of 
this new law. Legislation introduced in conjunction with awareness-
raising campaigns is likely to have the best effect on behavioural 
change over time. This approach protects the aim of this legislation 
toward achieving a positive public health improvement, not meeting a 
financial target through punitive traffic offence measures.  

Q5. What type of vehicles do you think should be exempt from the 
legislation and why?  

22. As recognised in the Bill, caravans and motor vehicles are a 
residence for some people, including in particular, the Travelling 
community. Smoking inside private residential dwellings is not 
against the law and it is therefore right that this should extend to 
caravans and motor homes when they are functioning as dwellings, 
and when they are both stationary and not on the road. The use of 
the Roads (Scotland) Act 1984 to define a road21, which also includes 
public car parks and lay-bys, is a sensible and practical approach.  

23. We support the inclusion of convertibles with their tops down, 
recognising the harmful effects of SHS even with partial ventilation, 
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and the negative effects of children’s exposure to smoking 
behaviours. 

Q6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18?  

This is an enforcement issues and we refer to the expertise of Police 
Scotland who we recognise will be primarily responsible for the 
enforcement of these regulations. 

Cancer Research UK 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

NHS Lanarkshire 

The Health and Sport Committee has launched a call for written evidence to 
inform its consideration of the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill. 

This Member’s Bill was introduced by Jim Hume on 15 December 2015 and 
the Health and Sport Committee has been designated as lead committee for 
consideration of it at Stage 1. 

What information is the Committee looking for? 

The Committee is seeking responses to the following questions— 

1. Do you support the Bill? Please provide reasons for your position.  

NHS Lanarkshire wholeheartedly supports this Bill which will protect 
children from the harmful effects of exposure to second hand smoke in 
a confined space. It is hoped that the resulting media attention will help 
to further raise awareness of the serious threats to children’s’ health as 
a result of such exposure. It may also prompt adults to change their 
smoking behaviours in both the car and the home, give up smoking or 
reduce the number of cigarettes they smoke. This Bill supports the 
Scottish Government’s vision for a smoke free Scotland by 2034 and 
the target to reduce children’s to SHS in the home from 12% to 6%. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

NHS Lanarkshire strongly agrees that this Bill will make a substantial 
contribution to reducing children’s exposure to SHS given that it is 
estimated that 60,000 children are exposed each week to SHS whilst 
travelling in the car1. We believe that there will be immediate health 
benefits as a result of reduced exposure and this reduction may result 
in reduced GP consultations and children’s admissions to hospital. 
Smoking bans are known to increase the rate of smoking cessation and 
quit attempts2. This will also contribute to reducing exposure of children 
to SHS and to the number of adults smoking in the community, thus 
helping create a smoke free Scotland.  However to be most effective 
we believe a high-profile advertising campaign, in relation to this 
legislation highlighting new laws coming into effect, is needed. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No, NHS Lanarkshire believes the Bill to be both comprehensive and 
practicably enforceable as it stands. 
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4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

Police Scotland is a core partner within Community Planning and is 
committed to keeping people safe and improving the safety and 
wellbeing of persons, particularly those most vulnerable in our society. 
NHS Lanarkshire believes that the responsibility for enforcement lies 
with the Police Service of Scotland. The Bill creates a new criminal 
offence and as such we believe that it is best, given it is such an 
important public health concern, that it should be enforced by Police 
Scotland.  

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

NHS Lanarkshire agrees with the prohibition of smoking in private 
motor vehicles in the presence of children and agrees with the limited 
exceptions, as outlined in the Bill. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of 
the vehicle were under 18? “Subsection (4) creates a defence for a 
person who is charged with an offence under subsection (1) if that 
person can show that, at the time the smoking occurred, he or she 
reasonably believed all the other occupants of the vehicle to be adults 
(i.e. persons aged 18 or over).”  

NHS Lanarkshire agrees that in such circumstances, a FPN could still 
be validly issued, but it would be open to the alleged offender to refuse 
to pay the penalty and rely on the defence in any consequent court 
proceedings.  

1. Respiratory Group at the University of Aberdeen. Response to the 
Member’s consultation (question 2 (2013) Available at: 
http://jimhume.org/en/document/consultation-responses#document. 

2. Musiello, T. 2009. An investigation into the effects of the Scottish 
smoking ban. PhD thesis. Chapter 2.3. Queen Margaret University. 
Available at: http://etheses.qmu.ac.uk/116/1/116.pdf. 

NHS Lanarkshire 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Children in Scotland 

1. Do you support the Bill? Please provide reasons for your position. 

Children in Scotland has been supportive of the Smoking Prohibition (Children 
in Motor Vehicles) (Scotland) Bill since its launch. Children in Scotland has 
consistently called for additional regulations to protect children from second-
hand smoke. We strongly believe that children’s health must be protected 
through preventative measures as far as practicable. We believe that this Bill 
makes a positive step towards protecting children from harmful second-hand 
smoke and welcome its application in cars. 

The evidence gathered by Dr Neneh Rowa-Dewar (University of Edinburgh) 
and colleagues is very clear in demonstrating that children are particularly 
sensitive to the risks of second hand smoke including asthma, middle ear and 
respiratory infections. Further to this, the risks associated with second-hand 
smoke increase when smoking within a confined space, for example a car, 
and therefore there should be additional measures in place to protect 
children’s health. 

Children in Scotland has long supported the United Nations Convention of the 
Rights of the Child (UNCRC) and we believe that this Bill reinforces Article 24 
which states that “Children have the right to good quality health care – the 
best health care possible – a clean and safe environment, and information to 
help them stay healthy.” 

In March 2014 Scotland became the first country to set a national target to 
reduce the percentage of children exposed to second-hand smoke from 12% 
to 6% by 2020. Children in Scotland supports the ambition to reduce the harm 
children are exposed to through second-hand smoke and believe this Bill 
alongside public awareness campaigns and offering support to smokers will 
have a positive impact on smoking rates and children’s exposure to cigarette 
smoke. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting children 
from the effects of second-hand smoke and their health? Please provide an 
explanation for your answer.  

We believe that legislation would help protect children from the effects of 
second-hand smoke. Following the implementation of Smoking, Health and 
Social Care (Scotland) Act 2005 there is consistent data to show that there 
have been no adverse affects to children from this Act. There is substantial 
evidence to show that in countries where comprehensive smoke-free 
legislation has been implemented, reductions in second-hand smoke 
exposure of between 80% and 90% have been recorded (Callinan JE, Clarke 
A, Doherty K, et al 2010). There is similar evidence available for the effects of 
second-hand smoke to children. 
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Prior to the implementation of the 2006 smoking ban it was thought that 
children may be exposed to more second hand smoke as smoking may be 
more prevalent in the home. However recent research does not support this 
as there has been an overall reduction in children’s expose to second-hand 
smoke since the introduction of smoke free legislation (ASH, 2014). 

Children in Scotland is supportive of all measures to reduce children’s 
exposure to cigarettes and second-hand smoke. Most recently we called for 
additional regulations for e-cigarettes and signed the ASH’s Charter for a 
Tobacco Free Generation. 

3. Is there anything in the Bill you would change? If yes, please provide more 
details. 

Children in Scotland would welcome the extension of this Bill to include e-
cigarettes. Whilst we understand that the Scottish Government is currently 
investigating further controls for ecigarettes and how they may be covered 
under existing legislation for cigarettes at this time there is not sufficient 
evidence to show the effects of second-hand smoke in e-cigarettes and 
therefore they should be regulated until proven to be safe to children. 

The patterns of tobacco use and inequalities are significant in Scotland 
particularly within deprived areas. Almost all of the most disadvantaged 
children in the UK have detectable levels of secondhand smoke exposure and 
33% have high levels of exposure, compared to 3% of the most advantaged 
(Moore, Currie, Gilmore, Holliday, & Moore, 2012). We would urge the 
Scottish Parliament to maximise opportunities to reduce these health 
inequalities through linking this proposed legislation to associated fields. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why? 

In our previous response to this Bill Children in Scotland stated that we would 
like to treat any violation of this proposed legislation in the same manner as a 
violation under the Smoking Health and Social Care (Scotland) Act 2005. This 
would mean a £50 fine for smoking in a public place. 

At present the Act is enforced by Environmental Health Officers and we would 
welcome this extension to this proposed legislation as it ensures that any 
breach would be treated as a health issue rather than a motoring offence. 

5. What type of vehicles do you think should be exempt from the legislation 
and why? 

Matching our previous consultation responses we do not believe there should 
be any exceptions to this legislation and that it should apply to all enclosed 
vehicles. 

Children in Scotland believes that any exceptions, for example convertible 
cars, may lead to inconsistencies and confusion as to when the ban would 
apply. This legislation should stipulate clearly that its purpose is to protect 
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children from second-hand smoke and the opening of a window or sunroof for 
example does not provide adequate protection. This approach is also 
consistent with the ban on smoking in public places in which even partially 
covered structures for example bus shelters must be smoke free. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18? 

Firstly we welcome the move to extend this responsibility to those aged 18 
and over, as in our previous consultation response we voiced concerns that 
this should not be applicable from the age of 16. 

We do not believe that the Bill should provide the defence that the person 
smoking could not have reasonably known that the other occupants of the 
vehicle were under the age of 18. Children in Scotland believes that this 
responsibility lies with the person smoking and the driver. In the event of any 
doubt cast the driver should ensure that there is no smoking in the car. This 
would bring in the ban on smoking in cars on a par with wearing a seatbelt, in 
which it is the drivers’ responsibility to ensure that all children are wearing a 
seat belt. 

Children in Scotland 
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Smoking Prohibition (Children In Motor Vehicles)(Scotland) Bill 

NHS Tayside 

Q 1. Do you support the Bill? Please provide reasons for your position.  

A Yes. 100,000 children in Scotland are affected by tobacco smoke in the 
home, 600 young people start smoking every day, 9,500 children will be 
admitted to hospital with effects of second hand smoke in the UK and 600,000 
children in Scotland may be exposed to Second Hand Smoke within a car 
each week. To work towards the Scottish target to reduce the number of 
children exposed to second hand smoke in Scotland by 6% by 2020, stopping 
smoking in cars will contribute to achieving this target. From an inequalities 
position there is a higher prevalence of exposure to smoking in cars for 
children from lower socioeconomic communities. 

Q 2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

A Yes, it will support protecting children against second hand smoke, however 
it has been identified that particles and toxins from smoke can continue to be 
within the environment for up to five hours, therefore there is still an element 
of risk to the child. 

Q 3. Is there anything in the Bill you would change? If yes, please 
provide more details. 

A The Bill enables changes in culture around smoking and enhances 
protection for children, however it is specific to lit tobacco/substances/mixture 
and therefore does not include electronic vaping devices. As research is 
developing rapidly around this area it would be prudent to have a statement 
around amendments to the bill as a result of new evidence. 

The new legislation includes smoking in hospital grounds, but for coherence 
and consistency, it would be most helpful to also include the Government, all 
health board and local authority grounds and public sector-provided car parks, 
as these are included with the scope of the Tobacco Strategy, Creating a 
Tobacco Free Generation. 

Consideration should be given to the protection of vulnerable adults in the 
same way as protection is planned to be offered to children. 

Q4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

A The Police and local authority enforcement officers have the legislative 
backing, training and infrastructure to provide fixed penalty notices. 
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Q5. What type of vehicles do you think should be exempt from the 
legislation and why?  

A None that are carrying children or vulnerable adults. 

Q6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

A We would advocate that there would not be a defence for this issue. The 
Scottish Government strategy ”Creating a Tobacco-Free Generation” clearly 
identifies exposure to tobacco as a child protection issue and as such we 
would support any defence that could be used to undermine the protection 
given to children.  

 NHS Tayside 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

NHS Borders 

1. Do you support the Bill? Please provide reasons for your position.  

We support the Bill as it is estimated that more than 430,000 children are 
exposed to second-hand smoke in cars each week. The most recent SALSUS 
data indicate that, in 2013, 22% of 13 and 15 years olds were exposed to 
smoke in cars at least some of the time and 7% reported that this was the 
case almost all of the time or all of the time. 

Recent research in Wales shows that 81% would support legislation on 
banning smoking in cars to protect young people from exposure to second-
hand smoke. Passive smoking is still a real issue, particularly for children and 
the vulnerable. We know there is a strong link between childhood exposure to 
second hand smoke and asthma, chest infections and bacterial meningitis. 
Research by the Royal College of Physicians has found that passive smoking 
causes around 9,500 hospital admissions in the UK every year and results in 
around 40 sudden infant deaths. In addition the Faculty of Public Health UK 
has stated that children whose parents smoke are around three times more 
likely to become smokers themselves, thus further increasing their risks of ill 
health both in the short and long-term. Repeated absence from school, as a 
consequence of ailments caused by secondhand smoke, can increase the risk 
of under-achieving with long term implications for health and wellbeing. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer.  

There is a growing body of evidence that the he Bill (if enacted) would 
achieve its aim of protecting children from the effects of second-hand 
smoke and their health. Some places (e.g. California, South Australia and 
Cyprus) have already banned smoking in cars in order to protect children 
from second-hand smoke, which is particularly highly concentrated in the 
confined space of a car. Evaluations from these schemes should be 
reviewed in order to inform the Bill.  

There is considerable support for such a measure as evidenced by the 
responses to the recent consultation on the issue, public opinion polls and it 
has cross government support (ASH Scotland, 2015).  

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

Application of a fixed financial penalty may not be the best approach to 
persons from deprived backgrounds and may increase deprivation and 
possibility cause damage to children/parent relationships. Information on 
current schemes in California, South Australia and Cyprus may help decide 
this question. As an alternative consideration should be given to compulsory 
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education sessions for offenders about the health effects of second-hand 
smoke on children.  

To avoid the Bill becoming seen as an income revenue stream by the 
Government, the Bill should state that the funds raised will be used to fund 
smoking prevention initiatives and research with particular focus on helping 
people in disadvantaged groups. The monies raised could also be used to 
ensure that the stop smoking services are adequately funded and continue to 
be targeted towards disadvantaged smokers. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

This should be subject to consultation with Police and local authorities.  

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

None as all vehicles have confined spaces leading to possible high levels of 
passive smoking. . 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of 
the vehicle were under 18?  

Some places (e.g. California, South Australia and Cyprus) have already 
banned smoking in cars in order to protect children from second-hand smoke, 
which is particularly highly concentrated in the confined space of a car. 
Evaluations from these schemes should be reviewed in order to inform the 
Bill. 

NHS Borders 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

COSLA 

Local Government in Scotland has been a long-term leading supporter of the 
drive to reduce smoking rates in Scotland and have made significant 
contributions to the successes in that ambition. Initially through workplace 
policies and subsequently through the regulation and enforcement of the 
smoking legislation; local authorities have played a vital role. As such we 
welcome the opportunity to submit our response to the questions asked in the 
call for evidence issued by the Health & Sport Committee on the proposed 
members Bill. 

Q1. Do you support the Bill? Please provide reasons for your position. 

COSLA is generally supportive of the Bill which introduces an offence that 
prohibits smoking by a person of any age in a vehicle carrying persons under 
the age of 18. 

Babies and children, in particular, have limited choices in this area but 
research has indicated that they are particularly vulnerable to serious negative 
health consequences of exposure to second hand smoke (SHS)i. We view this 
proposal as a logical extension to the 2005 legislation. In addition we would 
expect any new consequential burdens – for example in terms of enforcement 
through issuing fixed penalty notices or awareness raising – to be fully funded. 

Q2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer. 

Given that the proposed offence relates only to smoking in vehicles it can only 
provide partial protection from the effects of second hand smoke on children. 
Nevertheless it is a significant part given that research indicates heightened 
exposure to harmful chemicals in confined spacesii. Moreover COSLA 
believes that the legislation would extend the denormalisation of smoking in 
vehicles thereby building on the impact the 2005 Act has had in relation to the 
social unacceptability of smoking, enclosed public spaces.. 

Q3. Is there anything in the Bill you would change? If yes, please 
provide more details. 

No. 

Q4.Who do you think should have responsibility for enforcing the 
proposed legislation and why? 

Local authority officers do not have powers to stop vehicles and for that 
reason we believe that Police Scotland should be given responsibility to 
enforce this bill. This is consistent with their purpose in respect of improving 
the safety and wellbeing of people, places and communities in Scotland. 
Police Scotland are best placed to identify the owner and, where appropriate, 
the driver of a vehicle and have better access to driver ownership database.  
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The Financial Memorandum estimates the cost to local authorities as zero on 
the basis that Police Scotland will be required to assume total responsibility 
for the enforcement of the proposed legislation. COSLA notes the suggestion 
for a partnership approach to enforcement and would say that such an option 
would require further work to define the details and the additional costs to 
local authorities as well as agreement by Scottish Government that the 
additional burden would be fully funded. Having said that our view remains 
that Police Scotland should be given sole responsibility for enforcement. 

In addition partners, including local councils, health boards and local tobacco 
alliances could support the promotion of initiatives which help to raise 
awareness of this new legislation to the wider community. 

Q5. What type of vehicles do you think should be exempt from the 
legislation and why? 

COSLA believe that there should be an exception for vehicles which are also 
people’s homes and agree with the exemptions set out in the Bill. 

Q6. What is your view on the Bill’s provision for a defence that the 
person smoking could not have reasonably know that the other 
occupants of the vehicle were under 18? 

Given that drivers are expected to know the age of their child passengers, 
when it comes to deciding whether they require a car seat or booster seat or 
whether air bags need to be disabled to accommodate a rear facing child 
seat, it is reasonable to expect them to know whether any passenger is aged 
under or over 18. It would seem that the introduction of a statutory defence 
might result in confusion particularly given that such defence would not be 
admissible if someone were charged with selling cigarettes to a person under 
the age of 18. 

COSLA 
                                              
i
 Bearer, C.F. Environmental health hazards: How children are different from adults. The 

Future of Children 5(2):11-26, 1995. 

www.princeton.edu/futureofchildren/publications/journals/article/index.xml?journalid=59&articl

eid=360 
ii
 St Helen G, et al. Intake of Toxic and Carcinogenic Volatile Organic Compounds from 

Secondhand Smoke in Motor Vehicles. Cancer and Epidemiology, Biomarkers and 

Prevention. December 2014 23; 2774. 

http://cebp.aacrjournals.org/content/23/12/2774.abstract 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Tobacco Manufacturers’ Association 

The TMA response to the Scottish Governments Consultation on 

Electronic Cigarettes and Strengthening Tobacco Control in Scotland 

The Tobacco Manufacturers’ Association (TMA) is the trade association for 

tobacco companies that operate in the UK. It is funded by its three member 

companies: British American Tobacco UK Ltd, Gallaher Ltd (a member of the 

Japan Tobacco International group) and Imperial Tobacco Ltd. http://www.the-

tma.org.uk/  

The TMA supports effective, evidence based tobacco control measures. For 

example, we called for a ban on proxy purchasing of cigarettes and tobacco 

products for under-18s in England and Wales (in relation to which powers to 

introduce regulations have been introduced by the Children and Families Act 

2014) and support further utilisation of powers to confiscate tobacco from 

young people by police and police community support officers under the 

Children and Young Person Act 1933. We also support a range of youth 

access prevention measures including CitizenCardi – the UK’s leading proof-

of-age card and the ‘No ID No Sale’ campaignii.  

TMA response to the consultation questions  

21. Do you agree that it should be an offence for an adult to smoke in a 

vehicle carrying someone under the age of 18?  

The TMA believes that adults should not smoke in front of young children, 

either in the car or in any other enclosed space. However, we do not believe 

that regulation is the appropriate course of action to prevent this behaviour.  

It is already against the law for an adult driver to smoke in their car or van, 

even if they are alone, where the car or van is a work vehicle iii. Existing 

legislationiv also provides for smoking to be prosecuted, alongside other 

behaviours such as eating and drinking, if it creates a dangerous distraction 

for the driverv. Drivers and passengers who choose to smoke in their vehicles 

should therefore do so in full knowledge of the well-publicised health risks of 

smoking, with courtesy for those around them, and with respect for the law.  

It is important to recognise that there is no scientific definition of ‘fresh air’. 

There are many sources of airborne fine particulate matter, other than from 

proximity to a cigarette; sources such as diesel fumes and car tyre particles 

mean that the air quality outside a car, particularly in urban areas, may itself 

pose health risks.  
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Environmental tobacco smoke (ETS) is a mixture of exhaled mainstream 

smoke and side-stream smoke released from a smouldering cigarette and 

diluted with ambient air. It is not the same as smoke inhaled by a smoker. 

ETS exposure in cars is difficult to quantify because two major factors vary 

from journey to journey; the level of ventilation, both that provided by a 

particular car and the additional ventilation from open car windows and 

sunroofs, and the period and intensity of exposure which will vary according to 

the length of the journey and the number of cigarettes smoked. Indeed, 

figures quoted by the British Medical Association (BMA) in 2011 on levels of 

ETS exposure in cars had to be revised down three times in as many daysvi 

following questions in the media over their accuracyvii.  

Parents who smoke should reflect on and consider changing their own 

smoking behaviour if they wish to avoid exposing their children to ETS. 

However the number of people who smoke in their car with children present is 

significantly smaller than the level of media attention and the consultation 

would suggest. For example, a panel of 1000 adult smokers polled by Mitchla 

Marketing/SSI in August 2014 for the TMA revealed that around 1% of 

smokers had smoked frequentlyviii (once a month or more) in front of a child in 

a vehicle over the past year. The evidence of the true scale of the problem is 

further reinforced by research from New Zealandix, where a roadside study of 

149,886 vehicles found just 0.13% of the occupants smoked with children 

present.  

A study by the UCD School of Public Health, published in the Irish Medical 

Journal, also found a very low prevalence of smoking in cars carrying children. 

Researchers observed 2,230 drivers in Dublin. Eight adult passengers and 

just one child were seen to be exposed to a smoking adult driver. The overall 

prevalence of smoking was just 1.39%. This area therefore presents a weak 

case for legislative action, especially given the high costs of enforcement it 

would incur.  

Unlike smoking bans at work or in indoor public places, which are enforced by 

the owner of the premises, a smoking ban in cars would have to be enforced 

by the police increasing their workload at a time of resource constraint. It 

should also be noted that concerns have been raised about a ban on smoking 

in cars by the RAC10x and the Association of British Driversxi.  

Education and awareness programmes such as the Welsh Assembly 

Government’s ‘Fresh Start’ campaign, the NHS ‘Take Seven Steps’ and the 

Scottish Government ‘Take It Right Outside’ campaign, which aim to reduce 

smoking in the proximity of children, are likely to be more effective drivers of 

behavioural change.  
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 Whatever one’s views on smoking, it is a legal activity and, as long as the car 

is not a work vehicle, it is private property. The implications of criminalising a 

legal activity on private property are significant, and legislative bans are likely 

to amount to an unjustified and disproportionate  

interference with fundamental rights, including the right to respect for private 

and family life, by national (the Human Rights Act 1998) and international law 

(including Articles 7 and 8 of the European Convention on Human Rights).  

There is no justification for banning smoking in cars, and any such law is likely 

to be unenforceable. For public health campaigns to be successful in effecting 

a change in smoking behaviour they need to involve smokers rather than 

ostracizing them through prohibitionist policies.  

There are alternatives to regulation and we believe the Scottish Government 

would be better placed investing time and resource in raising awareness with 

the small minority of smokers through public education campaigns. It should 

be noted that the TMA is happy to work with Scottish Government on 

education based campaigns to this end. The Scottish Government could also 

seek to encourage children, through the personal, social, health and economic 

(PSHE) education material on tobacco, to discuss smoking issues with their 

parents and make their views known.  

22. Do you agree that the offence should only apply to adults aged 18 

and over?  

The TMA does not believe these measures are necessary or appropriate and 

therefore does not wish to comment on specific provisions.  

24. Do you agree that Police Scotland should enforce this measure?  

A smoking ban in private vehicles would have to be enforced by the police 

increasing their workload at a time when resources are subject to 

considerable challenges. The enforcement of the regulations would be 

complicated by the obvious difficulties in trying to identify those smoking with 

a small child present, particularly a moving vehicle, from a distance or in 

traffic.  

It should be noted that over 70% of smokers polled in August 2014xii felt that a 

ban on smoking in private vehicles would be either difficult or impossible to 

enforce.  

In summary, if the police are to properly enforce these proposed measures 

then it may lead to a considerable increase in unnecessary stops and checks, 

taking them away from other duties.  
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26. Do you agree that there should be an exemption for vehicles which 

are also people’s homes?  

The TMA does not believe these measures are necessary or appropriate and 

therefore does not wish to comment on specific provisions.  

Smoke-free (tobacco) children and family areas  

35. Do you think more action needs to be taken to make children’s 

outdoor areas tobacco free?  

The TMA do not believe that banning smoking in children and family outdoor 

areas will significantly reduce their exposure to second hand smoke, reduce 

the number of young people smoking and reduce cigarette related litter.  

It is important to recognise that there is no scientific definition of ‘fresh air’. 

There are many sources of airborne fine particulate matter, other than from 

proximity to a cigarette; sources such as diesel fumes and car tyre particles 

mean that the air quality outside a car, particularly in urban areas, may itself 

pose health risks.  

Environmental Tobacco Smoke (ETS) is rapidly dispersed in the open air. 

One key study concluded that ETS is not present at all upwind or more than 2 

metres away from a smoker. The study sated ‘No evidence demonstrates that 

the duration of outdoor exposure — in places where people can move freely 

about — is long enough to cause substantial health damage…in trying to 

convince people that even transient exposure to second-hand smoke is a 

potentially deadly hazard, smoking opponents risk losing scientific 

credibility.’xiii It is therefore difficult to justify introducing an outside smoking 

ban on health grounds.  

Other reasons given for introducing outdoor smoking bans are to prevent 

children from seeing and copying adult smokers so called ‘modelling 

behaviour‘ and concerns about litter from cigarette butt stubs.  

Modelling behaviour has been researched extensively, but while there is 

statistically strong evidence for parental and older sibling smoking as a 

predictor of youth smoking, there is no reliable evidence at all that outdoor 

smoking bans have any effect on modelling or smoking initiation.xiv Focusing 

on provision and publicity for targeted cessation services would be more 

viable and sensible alternative to introducing a ban on smoking in outdoor 

places to tackle young people smoking  

Litter is a problem for the whole community, and discarded cigarette butts play 

a part in this. Adult smokers should take responsibility for disposing of their 

cigarette butts safely, and the TMA’s member companies all supply ‘Stub-

Tidy’ portable ashtrays to help them do so. However, cigarette butts smoulder, 
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and so cannot easily be taken home like other litter, so provision of adequate 

public re-fuse facilities must form part of any solution. Focusing on improving 

the provision of public refuse facilities, promoting Stub-Tidies and increasing 

anti-litter education would be a sensible and viable alternative to banning 

smoking in outdoor places to reduce cigarette litter.  

Conclusion  

There is no justification for banning smoking in private vehicles with children 

present, and any such law is likely to be unenforceable. To reiterate what was 

said before, for public health campaigns to be successful in effecting a change 

in smoking behaviour they need to engage with the small minority of smokers 

who do smoke in a vehicle when children are present, rather than stigmatising 

them through prohibitionist policies.  

Banning smoking in outdoor places won’t have any significant impact on 

second hand smoke outcomes, tackling young people smoking and reducing 

litter. There are more sensible viable alternatives which would be more 

effective in achieving these desired outcomes such as increasing provision 

and publicity for targeted cessation services, improving the provision of public 

refuse facilities, promoting Stub-Tidies and increasing anti-litter education.  

Tobacco Manufacturers’ Association 

                                            
i www.citizencard.com 
ii www.noidnosale.com 
iii
 The Smoke-free (Exemptions and Vehicles) Regulations 2007 

iv
 Rule 126 Highway Code, updated 2007 

v
 There are, in fact, no statistics of any road traffic casualties caused by smoking whilst driving 

– Department for Transport Reported Road Casualties in Great Britain 2011 annual report. 
vi
 A BMA press statement 16th November 2011;b BMA correction 17th November 2011; c 

18th November 29011 APPG Smoking & Health correspondence to Andrew Lansley MP, 
Secretary of State for Health 
vii

 blogs.telegraph.co.uk/news/brendanoneill2/100118383/the-bma-admits-it-was-wrong-about-
smoking-in-cars-yet-it-is-still-making-dubious-claims/ http://www.dailymail.co.uk/news/article-
2062498/Nanny-state-anger-ban-smoking-cars.html 
viii

 When asked “Over the last 12 months have you smoked in a car with a child present?” of 
the 1033 adult smokers polled, 85% had not smoked in a car with a child present, compared 
to 1% who had smoked frequently (once a month of more), 3% who had smoked occasionally 
(once a month) and 10% who had smoked once or twice. (See appendix) 
ix
 Patel V, Thomson G, Wilson N. Objective measurement of area differences in ‘private’ 

smoking behaviour: observing smoking in vehicles (December 2011) 
x
 The Observer, 14 May 2007, Pages 1, 3 ‘Call to ban smoking while driving’ Juliette Jowitt 

xi
 ABD press release 20th May 2007 

xii
 TMA commissioned survey of 1,000 adult smokers by Mitchla Marketing/SSI in August 

2014 (see appendix) 
xiii

 Professor Michel Siegel, 5 May 2011, New York Times, A Smoking Ban Too Far, accessed 
at nytimescom/2011/05/06/opinion/06siegel.html 
xiv

 Fagan, Najman, 2005, The Relative Contributions Of Parental And Sibling Substance Use 
To Adolescent Tobacco, Alcohol, And Other Drug Use Journal of Drug Issues, 35(4), 869-883 
accessed at 
http://espace.library.uq.edu.au/eserv.php?pid=UQ:7757&dsID=musp_2005_fagan_.pdf 
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SMOKING PROHIBITION (CHILDREN IN MOTOR VEHICLES) (SCOTLAND) BILL  
 
MEMORANDUM BY THE SCOTTISH GOVERNMENT TO THE HEALTH AND 
SPORT COMMITTEE 
 
Introduction 
 
1. This memorandum has been prepared by the Scottish Government to assist 
consideration by the Health and Sport Committee of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill, which was introduced by Jim Hume MSP 
on 15 December 2014.   
 
Background 
 
2. The aim of the Bill is to prohibit smoking in private vehicles carrying a child or 
young person under the age of 18.  This would create the new offence for an adult 
aged over 18 to smoke in a private motor vehicle carrying a child aged under 18 
when the vehicle is in a public place.  There would be an exemption for vehicles 
which function as people’s homes while such vehicles are parked for not less than 
one night and are being used in that function.  The offence would not apply to motor 
cycles.  The Bill provides for the defence that the person charged reasonably 
believed all other occupants of the vehicle to be over 18.   
 
3. This offence would be subject to a fixed penalty notice of £100.  The offence 
would be liable on summary conviction to a fine not exceeding level 3, or £1000, on 
the standard scale.  In the Policy Memorandum which accompanies the Bill, Police 
Scotland are designated as the responsible enforcement agency using existing 
powers to stop vehicles.  The Policy Memorandum also states that it is envisaged 
that the legislation would be enforced as part of routine monitoring of traffic offences, 
in the same way as legislation on seatbelts and the use of mobile phones is 
enforced.   
 
Discussion 
 
4. The Scottish Government’s latest Tobacco Control Strategy, Creating a 
Tobacco-Free Generation, was published in March 2013.  This included a 
commitment to raise awareness of the risks of smoking in homes and cars with 
children present and to support behavioural change.  The strategy did not commit to 
bring forward legislation to ban smoking in cars with children, but neither did it rule it 
out for the future.  In March 2014 the Scottish Government launched its Take it Right 
Outside campaign to encourage adults to smoke outdoors away from children.  
Alongside that, a target was set to reduce children’s exposure to second-hand 
smoke from 12% to 6% by 2020.   
 
5. Building on this, a proposal to ban smoking in cars carrying children was 
included in the recent Scottish Government Consultation on regulating e-cigarettes 
and strengthening tobacco control.  That Consultation covered proposals under 
consideration for inclusion in the forthcoming Public Health Bill, announced in the 
Scottish Government’s Programme for Government 2014-15.  Inclusion in the 
Consultation was on the basis that this is an opportune time for the Government to 
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legislate on this matter, especially in light of the level of public support.  A YouGov 
poll commissioned by ASH Scotland in March 2014 suggested that around 75% of 
Scottish adults agreed with a ban on smoking in cars carrying children.  The 
Consultation launched on 10 October 2014 and ran until 2 January 2015.   
 
6.  There are some differences between the Member’s Bill and what the Scottish 
Government would propose; these are set out below:  
 
Enforcement 
 
7. One of the key issues with the proposals to ban smoking in cars with children 
is enforcement.  The accompanying documents for the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill make clear that Police Scotland would 
enforce the legislation.  In contrast, the Scottish Government is open to a joint 
enforcement approach between Police Scotland Local Authority Environmental 
Health Officers.   
 
8. While Police Scotland did not submit a response to Mr Hume’s Consultation, 
they submitted a response in the form of a letter to the Scottish Government’s 
Consultation and officials have met with representatives.   They would favour the 
option of a joint enforcement approach with Local Authority agents.  The Royal 
Environmental Health Institute of Scotland also support such an enforcement 
approach.  Scottish Government officials will be continuing consultation with Police 
Scotland and Local Authorities.   
 
Exemptions 
 
9. The Scottish Government agrees in principle with the Bill’s proposal to exempt 
vehicles which are parked and being used for human habitation and to exempt motor 
cycles, although some adjustment may be desirable.  However, the Scottish 
Government would also propose an exemption which has the effect of excluding 
convertibles with the roof fully down and stowed away, as the air exchange would be 
much greater than in a fully or partially enclosed vehicle and so the effects of 
second-hand smoke would be minimal.  The Department of Health and Welsh 
Assembly regulations also propose this exemption.     
 
Defence 
 
10. The Bill provides for the defence that the person smoking could not have 
reasonably known that the other occupants of the vehicle were under 18.  Scottish 
Government would not propose such a defence as it is difficult to envisage how it 
could be used in practice.  
 
Commencement 
 
11. The Scottish Government would propose a change to allow Ministerial power 
to determine commencement date of the Bill, to allow an orderly start date which can 
be coordinated with any public information activity  
 
The Bill and Other Legislation 
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12.  The Department of Health laid regulations for similar proposals on 17 
December 2014 and the Welsh Assembly has obtained a Legislative Consent Motion 
to bring forward its own regulations.  These measures will come into force on 1 
October 2015.    The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
has been introduced in advance the Scottish Government’s own Public Health Bill 
and this gives the Committee an early chance to scrutinise the policy.  In these 
circumstances, the Government sees merit in progressing the proposals in the 
context of this Bill, rather than along with the other measures in the forthcoming 
Public Health Bill. 
 
Financial Implications 
 
13. If the Bill is passed, the Scottish Government would need to fund public 
information activity to raise awareness of the new legislation.  This could build on the 
existing Take it Right Outside campaign which launched in March 2015.  It is not 
possible to provide an accurate estimate of the cost of such activity, as this would 
depend upon the marketing strategy and creative approach decided upon. However, 
it is envisaged that the public information activity required would be comparable with 
that used to publicise the change in the drink-driving limit. The Financial 
Memorandum accompanying Mr Hume’s Bill estimates the cost of a high-profile 
campaign to be £250,000-300,000.   
 
14. There may also be enforcement costs associated with the Bill.  It is envisaged 
that such legislation would be largely self-enforcing, following a comprehensive 
information campaign to alert the public to a change in legislation.  In the Financial 
Memorandum accompanying the Bill, it is estimated that around 200 Fixed Penalty 
Notices would be issued annually for this offence.   
 
15. If the Scottish Government’s proposed amendment to the enforcement of the 
legislation is successful, there would likely be additional costs for Local Authorities.  
If Local Authorities enforced this measure as part of their day-to-day duties, it is 
again envisaged that there would be minimal additional operational costs, however 
there would be administrative costs associated with issuing Fixed Penalty Notices.  
  
16. Paragraph 8(a) of the Schedule to the Bill allows Ministers to make 
regulations about the application of fixed penalty notices paid under this schedule. 
 
Consultation 
 
17. Jim Hume MSP consulted on these proposals between 28 May 2013 and 30 
August 2013.  The consultation received 161 responses: 88 were submitted directly 
to the member and 73 to an online consultation conducted by British Heart 
Foundation.  84% of respondents indicated support for the proposal.  The Scottish 
Government consulted on a range of measures to regulate electronic cigarettes and 
strengthen tobacco control, including banning smoking in cars with children, between 
10 October 2014 and 2 January 2015.  External analysis of the responses has not 
yet been conducted.   
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18. The issue of enforcement is one which has been raised during Scottish 
Government consultation with Police Scotland; it is discussed more fully above. 
 
Scottish Government Position 
 
19. The Scottish Government supports the principles of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill.  However, there are a number of 
differences between the proposals in this Bill and those of the Scottish Government, 
namely the lack of exemption for convertibles, the inclusion of a defence, the 
provision for automatic commencement and most significantly delegating Police 
Scotland as the sole enforcement agency.  Ministers intend to work with the member 
in charge and the Committee to propose amendments to these aspects of this Bill. 
 
Conclusion 

 
20. The Scottish Government recognises the harmful effects of second-hand 
smoke on bystanders, particularly upon children and young people and in enclosed 
spaces, such as vehicles.  It also recognises the strong public, public health 
stakeholder and parliamentary support for these proposals and is committed to 
legislation on this matter.  This Bill would build upon the Scottish Government’s 
targets to halve the number of children exposed to second-hand smoke by 2020 and 
to create a tobacco-free generation by 2034.  The Bill also contributes to the National 
Outcome of ensuring every child has the best start in life.  The Scottish Government 
therefore supports the Smoking Prohibition (Children in Motor Vehicles) (Scotland) 
Bill. 
 
 
Population Health Improvement Directorate 
March 2015 
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Delegated Powers and Law Reform Committee 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill, 28th Report, Session 4 (2015) 

1 
 

Introduction 

1.      At its meeting on 12 May 2015, the Delegated Powers and Law Reform 
Committee considered the delegated powers provisions in the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill at stage 1 (“the Bill”) i . The Committee 
submits this report to the lead committee for the Bill under Rule 9.6.2 of Standing 
Orders. 

2.      The member in charge of the Bill, Jim Hume MSP, provided the Parliament with a 
memorandum on the delegated powers provisions in the Bill (“the DPM”)ii. 

3.      Section 1 of the Bill creates a new criminal offence which is committed when an 
adult smokes in a private motor vehicle which is located in a public place and with a 
child present in the vehicle. No offence is committed where the vehicle has been 
designed or adapted for human habitation, and is being used as such while parked for 
the purposes of providing accommodation for not less than one night. There is a 
defence available where the adult who smokes reasonably believed that all other 
occupants of the vehicle were adults. For this purpose adults are persons aged 18 and 
over and children are persons under the age of 18. 

 

  

  

                                            
i  Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill [as introduced] available 
here:http://www.scottish.parliament.uk/S4_Bills/Smoking%20Prohibition%20Bill/b58s4-introd.pdf  
ii Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill [Delegated Powers Memorandum] 
available here:http://www.scottish.parliament.uk/S4_Bills/Smoking_Prohibition_etc_DPM.pdf  
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2 
 

Delegated Powers Provisions 

4.      The Committee considered each of the delegated powers in the Bill and 
determined that it did not need to draw the attention of the Parliament to the power in 
section 3(3) or paragraph 9 of the schedule. The Committee however reports on one 
aspect of the delegated power in paragraph 8 of the schedule as follows: 

Schedule paragraph 8 – application of fixed penalties and preparation of 
accounts 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  affirmative procedure  

5.      The schedule sets out a scheme under which a fixed penalty may be applied for 
contravention of section 1 as an alternative to a prosecution. Paragraph 8 confers 
power on the Scottish Ministers to make regulations about (a) the application of the 
proceeds of fixed penalties and (b) the keeping of accounts and the preparation and 
publication about statements of account relating to the proceeds. 

6.      The DPM explains that the power is intended to allow the Scottish Ministers to 
control the spending of fixed penalties in the public interest. It is suggested that part of 
the proceeds might be retained to defray court expenses in collecting the penalties. 
Given the sensitivity of policy decisions as to the use of public resources the affirmative 
procedure is suggested as the appropriate level of scrutiny. 

7.      This power is modelled on that which applies under the fixed penalty regime in 
relation to the offence of smoking in a public place. The Committee considers that the 
power is justified as views on how the proceeds should be defrayed may change over 
time. The Committee agrees that the higher level of scrutiny is merited for the power in 
paragraph (a) given that there is likely to be some interest in how funds raised are 
spent. However, regulation of the keeping of accounts is more an administrative matter 
and the power need not always be exercised at the same time as that relating to the 
application of funds. The Committee takes the view that it would not be an effective use 
of parliamentary time to require the power in paragraph (b) to be subject to the 
affirmative procedure. 

8.      The Committee finds this power to be acceptable in principle, and is content 
that the power in paragraph 8(a) is subject to the affirmative procedure. The 
Committee recommends however that the negative procedure would provide a 
better balance of parliamentary resources against scrutiny given the 
administrative nature of the power in paragraph 8(b). 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 
 

The Scottish Parliament’s Finance Committee invites organisations and individuals 
to submit written evidence setting out their views on the financial implications of the 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill.  

The Bill 

The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill (the Bill) was 
introduced in the Scottish Parliament by Jim Hume MSP on 15 December 2014. 
 
The estimated financial implications of the Bill are set out in its accompanying 
Financial Memorandum (FM). A copy of the FM can be found at page 7 of the 
Explanatory Notes. 
 
The Financial Memorandum 

The FM states that— 
 

“The Bill creates a new criminal offence, committed by any adult (aged 18 or 
over), where that adult smokes in a private motor vehicle in the presence of a 
child (under 18 years of age) while that vehicle is in a public place (subject to 
limited exceptions).” 
 

The FM states that the offence will be enforced mainly by a fixed penalty notice 
(FPN) regime although convicted offenders could also be fined. As the Bill is 
primarily intended to encourage “a culture shift in attitudes” any revenue generated is 
expected to be modest. 
 
How to submit evidence 
 
The Health and Sport Committee is the lead committee with responsibility for 
considering the Bill’s policy provisions. It expects to issue a separate call for 
evidence in the coming weeks. 

The Finance Committee invites you to respond to the attached questions by Friday 
29 May 2015. All responses should be sent electronically (in MS Word - no 
confirmatory hard copy required) to finance.committee@scottish.parliament.uk. 
Written responses will be handled in accordance with the Parliament’s policy for 
handling written evidence received in response to calls for evidence. 
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What happens next? 
 
All written evidence received will be considered and you may be invited to provide 
further information to the Committee in oral evidence. As a result of the sometimes 
tight deadlines for Parliamentary scrutiny of a Bill it is possible that any invitation to 
give evidence might be extended at relatively short notice. 
 
Should you have any queries in relation to this, please do not hesitate to contact the 
Committee clerking team on Tel: 0131 348 5451 
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Finance committee questionnaire 
 
This questionnaire is being sent to those organisations that have an interest in, or 
that may be affected by, the financial implications of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill. Estimates of the Bill’s financial 
implications are set out in its accompanying Financial Memorandum (FM), which can 
be found at page 7 of the Explanatory Notes. 
 
In addition to the questions below, please add any other comments you may have 
which would assist the Finance Committee’s scrutiny of the FM.     
 
Consultation 
 
1. Did you take part in any consultation exercise preceding the Bill and, if so, did 
you comment on the financial assumptions made? 
 
2. If applicable, do you believe your comments on the financial assumptions 
have been accurately reflected in the FM?  
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM?  If not, please provide details. 
 
5. Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate? 
 
6. If applicable, are you content that your organisation can meet any financial 
costs that it might incur as a result of the Bill?  If not, how do you think these costs 
should be met? 
 
7. Does the FM accurately reflect the margins of uncertainty associated with the 
Bill’s estimated costs and with the timescales over which they would be expected to 
arise? 
 
Wider Issues 
 
8. Do you believe that the FM reasonably captures any costs associated with the 
Bill? If not, which other costs might be incurred and by whom? 
 
9. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation?  If so, is it possible to quantify these costs?   
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SMOKING PROHIBITION (CHILDREN IN MOTOR VEHICLES) (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM NHS AYRSHIRE AND ARRAN 

Consultation 
Did you take part in any consultation exercise preceding the Bill and, if so, did 
you comment on the financial assumptions made?  
1. Yes, however no comment on financial assumptions were made as part of our 
response 
 
If applicable, do you believe your comments on the financial assumptions 
have been accurately reflected in the FM?  
2. Not applicable 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM? If not, please provide 
details.  
4. Do not foresee any financial implications for our organisation. 

 
Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate?  
5. Yes 

 
If applicable, are you content that your organisation can meet any financial 
costs that it might incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Not applicable 

 
Does the FM accurately reflect the margins of uncertainty associated with the 
Bill’s estimated costs and with the timescales over which they would be 
expected to arise?  
7. Yes 

 
Wider Issues  
Do you believe that the FM reasonably captures any costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. Yes 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. No 
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SMOKING PROHIBITION (CHILDREN IN MOTOR VEHICLES) (SCOTLAND) BILL 

WRITTEN SUBMISSION FROM NHS LOTHIAN 

Consultation 
Did you take part in any consultation exercise preceding the Bill and, if so, did 
you comment on the financial assumptions made? 
1. Yes 
 
If applicable, do you believe your comments on the financial assumptions 
have been accurately reflected in the FM? 
2. Yes 
 
Did you have sufficient time to contribute to the consultation exercise? 
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM? If not, please provide 
details. 
4. We believe financial implications for cessation services have been accurately 
reflected. In terms of the expectation that follow-up public information will be linked 
with other campaigns, this could incur a cost to Health Boards in that a main vehicle 
for promoting public awareness about second-hand smoke would be via local Smoke 
Free initiatives which currently are funded via Tobacco Prevention funding allocated 
by the Scottish Government.  
 
Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate?  
5. On the whole it would appear so. However we would suggest reviewing, and if 
necessary increasing, the proposed budget allocation for an advertising campaign 
(Section 22) to be in line with the recent ‘Take It Right Outside’ campaign. This 
evaluated positively and would enable advertising for this legislation to replicate the 
innovative mode of delivery used for that campaign. 
 
If applicable, are you content that your organisation can meet any financial 
costs that it might incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Smoking cessation services nationally have seen a decline in numbers 
accessing their services. Therefore if current levels of funding were maintained, 
services should be able to meet any increase in demand with minimal investment, 
most likely enabling Boards to maintain services at current levels. Continuing 
investment in smoking cessation initiatives based in Community Pharmacies would 
be required. 
 
Point 24 states that costs of follow-up information, social advertising etc (promoting 
public awareness about the Bill) will be linked with other campaigns. In Lothian this 
would include various Smoke Free initiatives which promote public awareness about 
second-hand smoke and encourage and supports parents to not smoke in the home 
or in the family car. This work is currently funded from tobacco prevention monies 
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allocated by the Scottish Government and NHS Lothian would require continuation of 
that funding in order for it to be maintained. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
Bill’s estimated costs and with the timescales over which they would be 
expected to arise? 7. Yes 
 
Wider Issues  
Do you believe that the FM reasonably captures any costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. The FM captures costs associated with the Bill apart from in Section 50 
(Individuals) the cost to smokers who may opt to use Electronic Nicotine Delivery 
Systems (ENDS) as a way of reducing their smoking or quitting as a result of the Bill 
has not been considered.  
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs?  
9. No 
 
 
Please contact Dr Dermot Gorman Dermot.gorman@nhslothian.scot.nhs.uk with any 
queries. 
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SMOKING PROHIBITION (CHILDREN IN MOTOR VEHICLES) (SCOTLAND) BILL 
WRITTEN SUBMISSION FROM THE SCOTTISH GOVERNMENT 

 

Consultation  
Did you take part in any consultation exercise preceding the Bill and, if so, did 
you comment on the financial assumptions made?  
1. No 
 
If applicable, do you believe your comments on the financial assumptions 
have been accurately reflected in the FM?  
2. N/A 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. N/A 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM? If not, please provide 
details.  
4. The Bill recognises that the principle behind the proposed legislation is to 
provide protection for a vulnerable section of society by encouraging a culture shift in 
attitudes towards smoking in cars with children.  
 
The Bill envisages that a ban on smoking in cars with children would be largely self-
enforcing.  Public compliance would be supported by an information campaign, 
funded by the Scottish Government, to alert the public to a change in legislation.  
While it is difficult to accurately predict the level of Fixed Penalty Notices (FPNs) that 
might be issued as a result of this legislation, the Financial Memorandum (FM) 
suggests that the need for active enforcement is expected to be modest.   The 
Scottish Government supports this assessment. 
 
The Financial Memorandum accompanying Mr Hume’s Bill estimates the cost of a 
public information campaign to be in the region of £250,000 - £300,000.  We support 
Mr Hume’s assessments of the costs required.   
 
Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate?  
5. The estimated costs and savings set out in the FM seem reasonable but we 
recognise the difficulty in arriving at accurate estimations.    
 
The Bill places enforcement responsibility fully on Police Scotland.  The Scottish 
Government would prefer a joint enforcement approach between Police Scotland 
and Local Authority Environmental Health Officers who already enforce existing 
smoke-free legislation in works vehicles and enclosed public spaces.  The Scottish 
Government would like Environmental Health Officers’ remit extended to enforcing 
the ban on smoking in cars with children.  The Royal Environmental Health Institute 
of Scotland supported this approach in their response1 to the Scottish Government’s 

                                            
1 http://www.gov.scot/Resource/0047/00476413.pdf 
 

211

http://www.gov.scot/Resource/0047/00476413.pdf


 

 

recent consultation on Electronic Cigarettes and Strengthening Tobacco Control in 
Scotland which included the option of banning smoking in cars with children.  Police 
Scotland also confirmed their support for this approach during consultation. 
 
The FM suggests that costs to Police Scotland to undertake training, enforcement 
activity and associated administration would be minimal.  We believe this is reflective 
of discussions the Scottish Government has had with Police Scotland.  If a joint 
enforcement approach between Local Authority Environmental Health and Police 
Scotland is agreed, costs to Local Authorities would need to be clarified.  
 
The Financial Memorandum’s assumptions made around the impacts on the NHS, 
both in terms of potential increased demand for cessation advice and savings as a 
result of reduced tobacco related illness, seem reasonable. 
 
If applicable, are you content that your organisation can meet any financial 
costs that it might incur as a result of the Bill? If not, how do you think these 
costs should be met?  
6. Yes 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
Bill’s estimated costs and with the timescales over which they would be 
expected to arise?  
7. The Scottish Government agrees that the FM makes reasonable assumptions 
around the need for minimal enforcement activity based on the available data about 
the number of people that smoke in cars with children and the level of compliance 
with existing smoke-free legislation.  We recognise the difficulty in arriving at an 
accurate estimation of the number of FPNs that may be issued as a result of the 
legislation.  We would therefore consider that the estimation of 200 FPNs could be 
subject to a degree of uncertainty and the Financial Memorandum may benefit from 
providing a range of estimates at high, mid-range and low values. 
 
Wider Issues  
Do you believe that the FM reasonably captures any costs associated with the 
Bill? If not, which other costs might be incurred and by whom?  
8. As already mentioned, the Scottish Government supports a joint enforcement 
function between Police Scotland and Local Authorities.  Should this approach be 
agreed, costs to Local Authorities would need to be clarified. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs?  
9. No 
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11:59 
On resuming— 

Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 1 

The Convener: We resume our meeting and 
move to agenda item 2. I apologise to our 
witnesses for the delay. We had a long session 
earlier. 

I welcome our first panel of witnesses to give 
evidence to the committee on the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) 
Bill. With us are Dr James Cant, who is the head 
of British Lung Foundation Scotland and Northern 
Ireland; Sheila Duffy, who is chief executive of 
ASH Scotland; and David McColgan, who is the 
policy and public affairs manager at the British 
Heart Foundation Scotland. All of them are 
members of the Scottish coalition on tobacco. I 
also welcome Celia Gardiner, who is the health 
improvement programme manager for tobacco at 
NHS Health Scotland. 

We move immediately to questions. The first is 
from Richard Lyle. 

Richard Lyle: I have an admission to make. I 
am a smoker, and I smoke in my car. 

The Convener: Ooh! 

Richard Lyle: It may not be the done thing now, 
but if we go back 20 or 30 years, it was common. I 
smoked in my car when my kids were in the back. 
They are grown up now; my daughter and son do 
not smoke. My wife does not smoke either, now. 

As far as some people are concerned, the bill 
will invade their privacy by affecting their ability to 
sit in their car smoking. However, I am leaning 
towards supporting the bill. I do not smoke in my 
car when my grandson or granddaughter is in it. 

What effect will the bill have that will help 
children? What effects are there on children at 
present? What would you say to the person who 
says, “It’s my car. I’ll just put the windows down. 
The air will blow through and the smoke will go out 
the window”? One of the submissions—I think that 
it is the one from the British Lung Foundation 
Scotland—says that convertibles could be 
exempted. If there should be no smoking at all 
when children are in cars, why should there be an 
exemption for convertibles or whatever? 

Dr James Cant (British Lung Foundation 
Scotland): I begin by declaring an interest for the 
record. Neither I nor my organisation has had any 
contacts, financial or in kind, with the tobacco 
industry or any similar vested interests. 

What I am about to tell you might surprise you: I 
have been in post at the British Lung Foundation 
for five and a half years and I have not yet told a 
single smoker to stop smoking, and I never will. It 
is not my job to judge in any way, shape or form. 
Had it not been for a slight twist of fortune as a 
teenager, I would probably be smoking in my car, 
as well. 

This is very much a case of working together 
with adults, whether they smoke or not. It is 
absolutely not an attack on smokers. Again, it 
might surprise you to hear that I have, on a 
personal and organisational basis, defended the 
rights of people to smoke within the confines of 
their own environment. You have an absolute 
pledge from our organisation that although we 
want to work together to protect the next 
generation’s lungs, we are also always there to 
support, without prejudice or judgment, people 
whose lungs have been damaged for whatever 
reason. 

You might be surprised by how much esoteric 
thinking went into whether there should be a ban 
on smoking in convertibles. I like to think that the 
approach that the BLF is proposing is pragmatic. 
We are trying to produce something that is seen to 
be enforceable and sensible; one thing that 
encourages us in that regard is that the most 
recent figures show that 85 per cent of the adult 
population are in favour of such a control and that, 
crucially, 72 per cent of people who smoke are in 
favour of it. We do not want to lose that level of 
support and consensus by being seen to be 
dogmatic when it comes to convertibles, for 
example. 

It is absolutely crucial to differentiate between 
the impact of second-hand smoke—or the lack of 
it—in a convertible and the impact of second-hand 
smoke in a car even when the windows are wound 
down. Nowadays, we are in the fortunate position 
of being able to measure precisely the level of 
PM2.5—fine particulate matter—in a specific 
environment. Dr Sean Semple and his colleagues 
at the University of Aberdeen are world leaders in 
that. Their long-term studies have shown that, 
even with the windows wound down, any 
passenger in the car would encounter levels 10 
times the World Health Organization’s stated safe 
level of PM2.5 exposure. 

A crucial point that I want to get across before I 
finish is that there is no safe level of exposure to 
second-hand smoke, given the number of toxins in 
the chemicals. 

Sheila Duffy (ASH Scotland): For the record, I 
make the same declaration of interests as Dr 
Cant. We are not anti-smoker, but we believe that 
the bill is proportionate and needed because of the 
damage that tobacco smoke does, particularly to 
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children. There is excellent substantive evidence 
of that. 

Earlier this year, we commissioned YouGov to 
do some fieldwork among adults in Scotland—it 
carried out that work in late February and early 
March—and it found that 85 per cent of Scottish 
adults overall and 72 per cent of smokers support 
the introduction of legislation to end smoking in 
cars in which there are children under 18. The 
research shows that there are very high levels of 
tobacco smoke in cars in which people are 
smoking and that the smoke builds up very 
quickly. We also know, from other research, that 
short-term rapid exposure causes a 
disproportionate amount of heavy damage and 
that—as Dr Cant said—winding down a window or 
putting on the air conditioning to blast air through 
the car does not prevent that damage. 

In our written submission, we suggest that any 
car that is 50 per cent or more open could be 
exempt, because that would be in line with the 
principles that were put in place for the ban on 
smoking in enclosed public spaces. 

David McColgan (British Heart Foundation 
Scotland): I echo Dr Cant’s initial declaration. 

Richard Lyle asked about the effect on children. 
A number of studies on that have been conducted 
with a focus on cardiovascular disease. A 
systematic review in 2011 showed that children 
who had been exposed to second-hand smoke 
had altered cholesterol profiles and had lower 
levels of high-density lipoprotein cholesterol, which 
is a protective cholesterol. A study of 11-year-olds 
who had been exposed to second-hand smoke 
showed that they had endothelial dysfunction, 
which affects the lining of the blood vessels and 
leads to atherosclerosis, which is a thickening of 
the blood vessel walls that ultimately leads to 
coronary artery disease and heart attack. There is 
clear evidence that exposing children to second-
hand smoke leads to cardiovascular disease, and 
that study of 11-year-olds showed that that was 
already occurring in kids who had had only 
moderate to small exposure to second-hand 
smoke. That clearly shows—I echo Dr Cant’s 
comment—that there is no such thing as a safe 
level of tobacco smoke. 

Celia Gardiner (NHS Health Scotland): I echo 
my colleagues’ statements about not having any 
links to the tobacco industry. 

The important thing about the bill is that it is 
about protecting children; as my colleagues have 
said, it is not about getting at smokers. A car is a 
confined space, and when children are in a car in 
which someone is smoking they breathe faster. 
Because they have smaller airways, they absorb 
the smoke much more quickly than an adult does. 
There is a general misconception among the 

public that winding down a window makes 
smoking in a car safe because there is fresh air 
coming in. However, we know that the danger is in 
the chemicals that are in second-hand smoke. As 
others have said, there is no safe level of second-
hand smoke. 

It is important that we put legislation in place in 
order to protect our children. It is not about having 
any baggage with smokers; we need it to protect 
our children. Second-hand smoke in cars can build 
up rapidly and reach very high concentrations, so 
we must not expose children to it. 

Mike MacKenzie: I am a former smoker; I now 
use e-cigarettes, and I am very pleased that I have 
been able to encourage a few colleagues to take 
the same route out of smoking. I am also very 
pleased that, like Richard Lyle’s children, my 
children, who have long since become adults, do 
not smoke. 

Although I am in favour of the bill’s general 
principles, I wonder whether you will allow me to 
play devil’s advocate for a moment and ask: is this 
not the thin end of the wedge? Given your 
comment that there are no safe limits for smoking, 
is the logical next step for legislation to move from 
cars, which are enclosed spaces, to another 
enclosed space—the home—and then to what 
would pretty much be a complete ban? I am not so 
sure that I would be absolutely against that, but is 
this not, as I have said, the thin end of the wedge? 

The Convener: I caught Sheila Duffy shaking 
her head, so she will be first up this time. 

Sheila Duffy: I am not aware of anyone calling 
for legislation for domestic settings. This bill is 
about legislation for vehicles to which other forms 
of legislation including legislation on wearing seat 
belts and installation of child car seats, and a ban 
on mobile phone use while driving, apply. We are 
used to legislation that applies to vehicles. 
Moreover, the bill is aimed at protecting children in 
a very enclosed and concentrated environment, 
and it is warranted because of the large amount of 
evidence about the harm that is caused by 
tobacco smoke. 

Dr Cant: Members will know better than I do 
that politics is the art of the possible—and this 
proposal is possible and achievable and already 
has significant support. I can assure you that, as 
Sheila Duffy has suggested, no organisation that I 
have worked with—and certainly no one in my 
organisation—imagines a ban on smoking in 
domestic properties to be conceivable or feasible. 
From a civil liberties point of view, it would not be 
feasible and, indeed, would not be supportable. 

The moment any one of us gets into a car, we 
immediately place ourselves under quite a 
significant list of restrictions and expectations in 
order to keep other road users and our 
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passengers safe. Scotland has set a 
phenomenally ambitious target of being smoke 
free by 2034—that is defined as a smoking rate of 
5 per cent or less—and to achieve that we will 
need a mixed suite of activities. The vast majority 
of the approach will be about changing 
behavioural norms; there are very few situations in 
which specific discrete legislation cannot 
encourage such behaviour change and—crucially, 
as Sheila Duffy said—provide protection. 

I am glad that Mr MacKenzie has raised what I 
think is a very important issue, but I assure the 
committee that I do not see this in any way as part 
of a creeping legislative approach. This is a 
specific, carefully targeted and measured piece of 
legislation, and it should be seen in that light and 
against the wider campaigns that are being run in 
partnership between us, the Scottish Government 
and NHS Scotland to increase awareness of 
smoking in the home. The take it right outside 
campaign is an excellent example. We are not 
telling people not to smoke; instead, we are telling 
them that if they want to smoke, they should do so 
in a place where they can keep their family safe. 

Mike MacKenzie: As a non-smoker, I am 
something of a zealot and an enthusiast for this 
cause, but you will forgive me if I point out a 
logical inconsistency. The damage that is done to 
our lungs through smoking comes down to the 
size of the enclosed space and the amount of time 
that we spend in that space, and the logical 
inconsistency is that your position on having an 
outright ban on smoking in homes, for instance, is 
scientifically and logically unsustainable. There is 
another argument to be made about public 
opinion, civil liberties, freedom and so on, and I 
think that by pretending that that argument does 
not exist you are doing your cause an injustice. 
You are not exploring the issue fully and in the 
round, and I have to say that I have been 
disappointed by the answers that you have given. 
Perhaps you might want to reflect on that and add 
to what you have already said. 

12:15 
Sheila Duffy: I will add to what has been said. 

One of the benefits of having this debate and 
having this bill up for consideration is that it will 
raise public awareness that tobacco smoke is, in 
itself, a harmful and damaging substance. We 
have evidence from other countries that people 
have voluntarily introduced additional restrictions 
when they have got that message. We know from 
the refresh work that ASH Scotland did with the 
University of Edinburgh and the University of 
Aberdeen that parents and carers want to protect 
their children but that they do not always know 
what is effective in that regard.  

As James Cant said, the overall objective is to 
put tobacco out of sight, out of fashion and out of 
mind for the next generation. We would like to 
raise awareness of the harmfulness of tobacco 
smoke—it is always harmful. The bill is timely and 
the change is possible. The Republic of Ireland 
has introduced the offence and England and 
Wales are on track to introduce it in October. It is 
on the table here, so we are supporting this 
legislation. 

Colin Keir (Edinburgh Western) (SNP): Since 
we are all owning up, I should say that I am not a 
smoker. I never have been and, personally, I hate 
the things. That said, there is something in what 
Mike MacKenzie said. To play devil’s advocate, in 
a situation in which a child grows up in a home 
with two heavy-smoking parents, how could you 
measure the damage that is done to that child only 
during the time when they are in a car with their 
parents who are smoking? How can we justify 
taking the action that is proposed? What sort of 
measurements would you envisage? How would 
we measure the outcomes? 

David McColgan: From a cardiovascular 
disease point of view, the figures are fairly stark. 
Exposure to second-hand smoke increases 
someone’s chance of stroke by 25 per cent and 
chance of coronary heart disease by 30 per cent. 
The message is very much a child protection one. 
It is about ensuring that children are protected 
during car journeys.  

I understand the devil’s advocate arguments, 
and the suggestion that the next step might 
concern what happens in the house. The British 
Heart Foundation Scotland, like ASH Scotland and 
BLF Scotland, would respond to that by saying 
that we are here today to talk about cars, as that is 
what the bill that is on the table is about. We 
equally supported the Scottish Government’s take 
it right outside campaign, but someone once said 
to me that, although it is easy to take it outside in 
the home, it is difficult to do so in a car. That is a 
valid point. On long—or short—car journeys, 
someone who lights up a cigarette cannot take it 
outside. Everyone is trapped in that confined 
space and has to breathe that second-hand 
smoke. 

The interesting point about the take it right 
outside campaign was that it challenged the 
conception that you can hang out the window and 
have a cigarette or smoke in the kitchen with the 
window open. That does not work in a home, and 
simply opening the window in a car does not work, 
either. That is why we support this bill. 

Colin Keir: My question remains, though. If the 
child is living in that environment and the parents 
are not going into the back garden or—if they are 
living in a flat or something—going right outside to 
smoke, which means that damage is being done in 
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the house, how can you measure the benefits of 
banning smoking in a car? What makes that so 
much more dangerous than living in the 
environment that I have described? 

David McColgan: To measure the exposure in 
the car versus the exposure in the house would be 
challenging. My argument would be that banning 
smoking in cars would at least give that child a 
break, and would mean that they were not 
exposed to such high levels of smoke when they 
were in a confined space. From the point of view 
of the British Heart Foundation, it is the status of 
such exposure that means that people should not 
smoke in cars. As Sheila Duffy said, it also gives 
us another opportunity to educate people on the 
harm of second-hand smoke, which is part of what 
the take it right outside campaign was trying to do.  

In this context, we are not telling people that 
they should stop smoking completely. Much like 
the British Lung Foundation, we are saying that 
they should not expose others to second-hand 
smoke. Quite often, that is the challenge. People 
know that, if they smoke, they are consuming the 
smoke and the chemicals that it contains, but they 
need to understand that the people around them 
are also being exposed. An adult would have the 
respect of the driver and be able to ask someone 
in a car not to smoke, but a child might just sit 
there during the journey. The child needs to be 
protected in that space.  

It is hard to differentiate between smoking at 
home and smoking in a car, if a child is going 
between the two and is having the same 
experience. We need to look at where children are 
protected and educate people who smoke in the 
car that second-hand smoke is bad. It does not 
matter whether the window is cranked down a little 
bit. Others might have views on that, too.  

Sheila Duffy: Two recent studies from New 
Zealand showed an increase in voluntary 
restrictions in the home following smoke-free 
legislation and some evidence of protection for 
children from that legislation. In terms of the bill, 
you could listen to what children say, because 
there is documented evidence that children say 
that they feel choked and nauseous in the car. 
Many of them would like to ask people not to 
smoke in the car but far fewer have felt able to do 
so. 

Dr Cant: The bill should be seen as 
complementary to the on-going take it right outside 
advertising campaign. The beauty of the narrative 
of that advert was that the parent was trying to do 
the right thing. She was at the back kitchen 
window and she shooed her husband to shut the 
door when he came in because she thought that 
she was doing the right thing to protect her child.  

That helped to convey two critical things. More 
than 85 per cent of second-hand smoke is invisible 
and has no smell. That is because it is caused by 
particles that are one twentieth the size of a grain 
of sand. A huge education programme must take 
place as part of this process, which would provide 
a wonderful opportunity to dovetail those 
messages.  

There is a very good chance that the child who 
you describe in your scenario would have to 
attend the local sick kids hospital. Figures from the 
Royal College of Physicians of Edinburgh indicate 
that more than 4,000 new cases of asthma, 
wheeze, glue ear and the like will appear in 
Scotland every year, almost certainly as a result of 
second-hand smoke. For ethical reasons, we 
cannot differentiate to what extent the smoking 
took place in the home or in a car. However, we 
have an opportunity to make a clear statement.  

I envisage that, in a couple of years’ time—or 
even sooner—people will look at the issue in the 
same way that we look at putting a child in their 
car seat. You have to put the seat belt on because 
that is what you do to keep the child or young 
person safe on that journey.  

As Sheila Duffy says, the emerging evidence—
particularly from Australia, which is pioneering on 
this—is that there is a positive knock-on effect. To 
come back to the devil’s advocate question, the 
allegation that we face most often is that we want 
to help you to develop a nanny state. That is not 
what this is about. It is about engaging with adults 
in Scotland today to ensure that the next 
generation is able to break the chain in the way in 
which Richard Lyle’s family has done. 

Colin Keir: Sheila Duffy talked about cars that 
are 50 per cent or more open. We all know what a 
cabriolet is, for example, but how is “open” 
defined? How would you expect it to be defined for 
the purposes of practical enforcement? 

Sheila Duffy: It was just a rule of thumb, which 
was to bring the law into line with the rules that 
have been put in place for enclosed public spaces. 
We know that opening car windows and turning on 
the air conditioning will not sort the problem of 
tobacco smoke. It is still there in sufficient 
quantities to be considered harmful.  

Colin Keir: I just say that because a normal 
cabriolet would have a fold-down roof. You then 
have something like an old 2CV that has windows 
on the front and the sides and a roll-down roof. 
There must be a difference in the air circulation in 
those cars, too. That sounds mundane, but the 
fact is that different designs exist. 

Sheila Duffy: I liked the simplicity of the 
guidance on smoke-free enclosed public spaces. It 
was very clear and simple, although working out 
what fitted and what did not was perhaps less 
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clear. What is proposed is in line with the existing 
legislation. 

The Convener: I presume that there is no 
support from the panel for including exemptions 
for convertibles in the bill. 

Sheila Duffy: If they are 50 per cent or more 
open. 

Dr Cant: I confess that we are relatively relaxed 
about whether the eventual legislation contains 
cabriolets. My experience of going through 
Easterhouse in our recent summer weather has 
not indicated that there are many 2CVs or 
cabriolets—certainly not with their roofs down. 
That is a relatively minor detail for us. We are 
much more focused on the more significant 
message. The BLF would certainly defer to the 
committee’s wisdom on the cabriolet question. 

Colin Keir: I was just thinking about 
enforcement. Identification is not easy. 

The Convener: Is it just a problem for the poor? 

Dr Cant: Exposure to second-hand smoke will 
increasingly have a social and economic element, 
because we have seen with the smoking rates that 
Scotland is doing very well in encouraging the 
reduction of smoking in the more affluent 
communities. The issue is absolutely an inequality 
one, as well. 

The Convener: How have their opinions on the 
bill been reflected? Do they view it as they view 
recent legislation on smoking in public places? 

Dr Cant: That is a critical element. A lot of our 
work has been geared to working with children in 
some of Scotland’s most deprived communities. 
We have done some work in Easterhouse to 
develop messages. Sheila Duffy mentioned 
previously that children very often feel 
disempowered; they feel that they do not have the 
authority or the voice to be able to speak in such a 
way. We have done extensive work in some of 
Glasgow’s more deprived areas, and we are 
currently doing work in Forth Valley as well, 
because it is crucial for us that children are given a 
voice and that entire communities are taken along 
in that way. 

You are right to highlight the danger that many 
people feel that health is done to them rather than 
with them. 

The Convener: That is certainly the case with 
the smoking ban, is it not? We see evidence of 
that every time we walk along the street outside 
pubs and clubs. It is exclusion from their point of 
view. How do we know that the group of people 
you state the bill would directly impact on are in 
favour of it? Has any work—quantitative surveys, 
for example—been done with the group of people 
we are targeting? 

Celia Gardiner: Quite a lot of work was done 
with the take it right outside campaign last year. 
There was a lot of promotional activity that was 
targeted at parents in more deprived communities. 
That work was done outside Lidl and other such 
supermarkets. Basically, it was educational work. 
It was reported back that many parents said that 
they had not realised that there were all these 
chemicals in second-hand smoke. There is the 
perception that there is no harm if there is 
ventilation or windows are open and smoke cannot 
be seen, but we are talking about something in the 
atmosphere that is invisible to the eye and which 
people breathe in. 

The committee will have received submissions 
from the University of Aberdeen. It has done work 
with Dylos meters, which can measure the amount 
of smoke in the air. James Cant and the BLF have 
done a lot of work on that in deprived 
communities. 

We know that there is a real educational need 
and a misunderstanding about what the harm is 
from second-hand smoke. If the bill is passed, it 
will be important to build on that education and 
ensure that parents are aware of how harmful 
smoking is for their children and what they can do 
to protect them. Most parents want the best for 
their children—they do not want to knowingly harm 
them. There is a gap in knowledge, and we are 
working at breaking that down. Once it is generally 
better understood that harm lingers in the wake of 
smoke that can no longer be seen and dissipates 
very quickly through the house, we will make 
progress. 

12:30 
The Convener: We have to accept that that 

message has not got through to that group, and 
that takes us to enforcement. People are not 
listening or they do not understand, so we are 
legislating. How do we enforce the legislation? 

Celia Gardiner: I still think that there is a big 
need for education. 

The Convener: But we have failed in many 
respects. I know that there needs to be a change 
in behaviour. That group is still the one that has 
the greatest number of smokers. That will be 
related to socioeconomic problems. Someone who 
is living a sad life is not going to go for an extra 
five years of that life, and they are not receiving 
the educational message. Many of them are still 
smoking; they are smoking when they are 
pregnant, with their children around at home, and 
with children in cars. That is the target group. 

Celia Gardiner: There are several different 
issues in there. We are not targeting an 
educational message about stopping smoking; the 
message is about protecting children. The 
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message is different from the one about giving up 
smoking; it is about doing the best for your child, 
and I think that people are open to hearing it. 

The Convener: Perhaps I am not up to speed 
on the issue but, in hard-to-reach communities, we 
are struggling to reduce the prevalence of smoking 
among pregnant women. 

Celia Gardiner: I know that. 

The Convener: I would think that that would be 
when they would be more responsive to the 
message about protection and the health impacts 
on their child, not when the child is in the back of 
the car. The message will not necessarily have an 
impact on the community that I am talking about. 

Dr Cant: I would be happy to invite you to come 
and see some of our community work. I think that 
you would be heartened at the impact that the 
messages have on young people, the parents’ 
generation and, crucially, the grandparents’ 
generation. As we all know, grandparents have 
huge influence with children and practical 
significance because they provide childcare. When 
we go to work, we go into the community, but we 
also seek to work with families across the 
generations. 

As Celia Gardiner highlighted, this is not about 
us trying to stop people smoking. We are talking 
about the protection of the next generation. Your 
point about smoking during pregnancy is hugely 
important, and it increases the importance of the 
priority that should be given to this particular piece 
of legislation. 

It also increases the importance of making sure 
that we get across key messages. For example, 
many of those in deprived communities who 
smoke while they are pregnant might have a 
sense of fatalism or despair. The critical message 
to get across is that, if someone smokes during 
the first trimester, the stats tell us that their baby 
should be born unaffected by the impact. There is 
therefore an imperative to give up within the first 
trimester. The messaging is critical. 

The work that we have done in communities is 
encouraging. If Scotland is going to achieve its 
ambition by 2034, society needs to take it on. We 
need to see it as something empowering and 
recognise that, if each member of a couple 
smokes a pack of 20 a day, by the time their child 
reaches the age of 18 or 21, they could have given 
£100,000 to that child. That is how Scotland needs 
to address the wider issues. 

To come back to the specifics of the bill, we 
support it and it attracts us because we see it as 
having immediate and long-term impacts by 
safeguarding children’s lung health, and it has 
significant support from the population as a whole 
as well as from those people who smoke. 

The Convener: The bill is about enforcing 
legislation. If everything had been wonderful, we 
would not be at the stage of legislating and 
enforcing. As well as the legislation, there is the 
hope of the educational message refining our 
public message and targeting the people who we 
are talking about. The point was made earlier that 
we are not talking about the wider population, and 
I agree with that. 

We are talking about legislation and 
enforcement. We anticipate that some people will 
not listen to the message, so how do we ensure 
that the bill is enforced effectively? 

Sheila Duffy: You are right to flag up 
enforcement. We believe that because the police 
are routinely out checking vehicles and enforcing 
other legislation, they would be best placed to 
monitor and be part of the enforcement. The Royal 
Environmental Health Institute of Scotland has 
said that it would be happy to work with the police 
to enforce the measure properly. 

I previously mentioned two pieces of research 
that were done in New Zealand following the 
implementation of smoke-free legislation. The 
research concluded that smoke-free legislation for 
vehicles resulted in a drop in the likelihood of 
children going on to take up smoking, independent 
of smoking in the home and other areas. For me, 
the bill looks like an investment in the next 
generation.  

The Convener: Do you believe that you will 
have the support of hard-pressed communities if 
scarce police resources are used to enforce 
smoking legislation in cars rather than to tackle 
moneylenders, violence and drug dealers on the 
streets? Would enforcing a ban on smoking in cars 
divert police away from those things? 

Sheila Duffy: We hope that it can be done as 
part of the police’s regular traffic duties, rather 
than being an additional significant burden.  

Dr Cant: The closest parallel is seat belts. 
When legislation on seat belts was introduced, it 
gave priority and significance to parental or 
grandparental safety that might not otherwise have 
been given. Such initiatives also allow an 
opportunity for advertising campaigns, which really 
get the message across. We do not for a moment 
anticipate the diversion of police officers because 
of the legislation. I agree with Sheila Duffy that the 
measure should be part of police activities 
regarding road traffic offences. 

The Convener: Do you accept that the number 
of police officers or others who could carry out 
similar work is finite? 

Dr Cant: Were it not for the fact that smoking in 
cars has a permanent and sometimes fatal impact 
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on children in Scotland on a daily basis, I would 
not be pushing for the legislation. 

The Convener: I accept your position, but many 
specific campaigns on drink driving, seat belts or 
mobile phones are conducted at Christmas, in the 
summer or on particular roads and those initiatives 
are usually information led. Perhaps you are 
saying that this is just an add-on and that there will 
be no specific campaign but that, if the police are 
doing a road check, or campaigning on seat belts 
or drink-driving, the measure would be added on. 
Is that what you are suggesting for police 
enforcement?  

David McColgan: The British Heart Foundation 
Scotland does not have a position on how the 
measure should be enforced, but I suspect that 
Police Scotland or whoever runs the campaigns 
will decide when to do them. Drink-driving 
campaigns take place around Christmas, but I am 
sure that when we first imposed drink-driving 
legislation, people did not think that it would be a 
Christmas campaign. There is no reason why 
Police Scotland might not decide to take a week at 
the beginning of the summer holidays to crack 
down on smoking in cars. 

James Cant’s point is valid. The bill gives us the 
opportunity to raise the profile of the issue and 
educate through legislation. All the things that you 
mentioned—mobile phones, seat belts and drink 
driving—are legislated for, and we have come up 
with ways of enforcing the legislation. Sheila 
Duffy’s point about it being part of the police’s 
regular road traffic duties is sensible. 

The Convener: But if we give the police more 
responsibilities, they will require more resources. 

Sheila Duffy: We could, for example, decide 
that tobacco and alcohol should be dealt with at 
the same time. 

The Convener: That would be one way of doing 
it.  

Dennis Robertson: I will try to be brief. I should 
declare that I am the convener of the cross-party 
group on heart disease and stroke, for which the 
BHF is part of the secretariat. 

I have no qualms about the evidence on 
second-hand smoke. I sometimes think that when 
we talk about smoke we assume that, once the 
smoke has dissipated, there are no smoke 
chemicals left, so part of the problem is in getting 
the correct information across. In the short space 
of time that we have been talking this morning, I 
have heard all the witnesses mention education 
and awareness several times. Do we require 
legislation, or is it all about education and 
awareness? 

Dr Cant: I contend that we do need legislation. 
The most recent Scottish schools adolescent 

lifestyle and substance use survey statistics, which 
are based on interviews with 13 and 15-year-olds 
in Scotland, indicate that 22 per cent of them often 
or regularly travel in a car in which smoking is 
taking place. Sheila Duffy has already indicated 
that there is a sense of powerlessness. As an 
adult who just needed a lift to work, I have felt 
powerless myself, but children and young people 
are certainly powerless to intervene to protect 
themselves in that situation. When I put that 
statistic alongside the scale of the immediate and 
long-term medical threat that smoking causes to 
children and young people, my conclusion is that 
there is an imperative to legislate. 

Dennis Robertson: As I said, I have no qualms 
about the evidence and the medical effects and 
impacts. I think that they are a given, to be 
perfectly honest. I am taking up the convener’s 
point about enforcement but I am still asking 
whether it is about education and awareness. 
Governments and Parliaments are sometimes 
accused of passing legislation that is not 
necessary when they should take a different 
approach. I just wonder whether we need to be 
smarter about education and awareness. For 
example, every time a car is sold, should it have a 
no smoking sticker attached to the handbook to 
remind people not to smoke if there are children in 
the car? Should a sensor be built into the car, so 
that when someone lights up it goes off, like the 
sensor that goes off if you are not wearing a 
seatbelt? Are there other things that we should be 
doing rather than taking forward legislation? 

Sheila Duffy: Generally, you have to do a 
number of things, and do them repeatedly, to raise 
awareness and change practice. I saw the public 
attitude to tobacco smoke revolutionise itself 
during the six years of the debate on smoke-free 
public places. If Scotland had unlimited resources, 
we might be able to provide the sustained level of 
education and awareness raising that would be 
required to change culture, but my experience 
suggests that there would be significant media 
interest in the legislation and that that would give 
you free education and awareness raising that 
would cost a lot of public funds if done in any other 
way. 

David McColgan: The British Heart Foundation 
has looked at international examples in places 
such as Australia and Canada where bans were 
introduced through legislation, and the impact was 
a substantial reduction in children going on car 
journeys. James Cant alluded to the 60,000 
journeys a day that are currently being made. The 
scale of the problem and its impact on health 
prompt us to ask why we have not already done it 
in Scotland. We have a history of being 
progressive on issues such as smoking in public 
places, and the time has come for Scotland to act 
on smoking in cars. We are not talking about five 
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or six kids a day; we are talking about 60,000 
journeys. One is too many, but that number is 
massive and we should be acting on it. 

Dennis Robertson: I am not against passing 
legislation; I just ask whether it is necessary. 

Before you bring in Richard Simpson, convener, 
I have another point about the adult age limit being 
18, although the panel might not have a particular 
view. Someone can hold a driving licence at 17. If 
a young person of 16 is smoking in a car and there 
is no adult there, the legislation does not cover 
that. The age limit at 18 seems peculiar. Do the 
witnesses have a view on that? 

12:45 
Sheila Duffy: My understanding is that 18 is 

generally and internationally the accepted age for 
child protection. With regard to children’s rights 
such as the right to learn to drive or whatever, the 
age of 16 tends to be preferred. 

Dennis Robertson: In Scotland, we have 
legislation with different provisions relating to the 
age of children with regard to transitions, duty of 
care and so on. I just wonder whether the issue 
needs to be looked at. 

Sheila Duffy: That is all about supporting 
children and about children’s independence and 
rights. The age of 18 is, I think, internationally 
accepted as the age for child protection. 

Dr Cant: Because of the complexity that has 
been mentioned, the BLF could not come to a 
view on a clear or definitive correct age, and our 
organisation is quite relaxed about what is felt in 
the legislation to be the most sensible cut-off point. 

The Convener: Does Sheila Duffy want to 
come back on that? 

Sheila Duffy: I suppose that, with regard to 
underage sales and so on, having a higher age 
limit and making the cut-off age 18 rather than 16 
makes it easier to distinguish children who are 
younger than the limit. 

Celia Gardiner: That was the very point that I 
was going to make. People are legally allowed to 
purchase cigarettes at the age of 18 so, 
technically, 16-year-olds should not really be 
sitting smoking in a car—although, in reality, they 
probably are. 

Dr Simpson: On a slightly different issue, I 
understand that the level of accidents that occur in 
cars with drivers who smoke is higher than it is for 
cars with non-smoking drivers. Is that the case? 

Sheila Duffy: It has been noted as a factor in 
road traffic accidents; indeed, it is probably 
significantly underreported as a cause of 

accidents. The issue might be covered by existing 
motoring restrictions. 

Dr Simpson: As Mike MacKenzie suggested 
right at the start of the session, we might be on a 
slippery slope here—although, in this case, it 
slopes upwards. Why do we not just ban smoking 
in cars completely, given that the level of 
accidents that are caused by such circumstances 
is higher? After all, it is not good to do anything 
with your hands while driving apart from having 
them on the steering wheel, and smoking really is 
unnecessary. Why do we not just ban smoking in 
cars completely instead of taking the more 
reasonable route of protecting children? 

Sheila Duffy: For us, the bill is about protecting 
children, and we want to see that aim secured. 

The Convener: I should point out that the bill 
does not propose to do anything other than that. 

Dr Simpson: I know, convener. 

The Convener: Would e-cigarettes be covered 
by the bill? 

Sheila Duffy: That proposal is not on the table, 
and there is not the same level of established 
evidence of harm that there is for tobacco smoke. 
That evidence is irrefutable, although I would be 
surprised if some of the tobacco industry 
representatives do not challenge it. 

The Convener: As members have no more 
questions, I thank the witnesses for their 
attendance. We look forward to taking this journey 
with you over the next few weeks and seeing what 
further evidence we receive. 

That concludes our business for today. 

Meeting closed at 12:48. 
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11:06 
On resuming— 

Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 1 

The Convener: Agenda item 4 is evidence on 
the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill. I welcome Simon Clark, 
director of the Freedom Organisation for the Right 
to Enjoy Smoking Tobacco. Thank you for 
attending. We have your written submission so, in 
the interests of time, we will go directly to our first 
question, which is from Richard Lyle. 

Richard Lyle: I am a car driver and a smoker, 
and I do not feel threatened by the bill. Your 
position as expressed in your submission is: 

“FOREST does not support the introduction of a ban on 
smoking in cars carrying children. We would encourage 
adults not to smoke in cars carrying children because, in 
our view, children should not be exposed to cigarette 
smoke in a small confined space”. 

You then go on to say: 
“In our opinion however there is no justification for 

government to ban smoking in ANY private vehicle, with or 
without children.” 

How do you square your position? You say that 
people should not smoke in cars when children 
are in them, but then you say that the Government 
should not ban that. 

Simon Clark (Freedom Organisation for the 
Right to Enjoy Smoking Tobacco): I do not think 
that you should ban everything that might not be 
wise. Parents should err on the side of caution on 
certain things. We have been saying for many 
years that smokers need to be considerate to the 
people around them, particularly children and 
particularly if they are smoking in a confined 
space. We do not condone it and we certainly do 
not encourage people to smoke in a car where 
there are children. 

In the past 10 to 20 years, huge numbers of 
smokers have changed their behaviour because 
they realise that it is wrong. The reality is that few 
people smoke in a car if children are present. I 
would like to think that we could give credit to 
smokers for having changed their behaviour and 
become increasingly considerate to the people 
around them and children in particular. 

For a number of reasons, we do not think that 
legislation is necessary. First, very few people still 
do it. People often ask about the seat belt law, 
which came in in 1982. As I understand it, only 
about 25 per cent of people wore seat belts at the 
time so it was decided that, to increase the 
number significantly, a law had to be brought in. 

We do not need to do that with smoking in cars 
around children, because the majority of smokers 
would not dream of lighting a cigarette in those 
situations. They feel as you do, Mr Lyle. They do 
not feel particularly threatened by legislation, but I 
do not see why we should bring in legislation when 
it is not necessary and so few people do it. 

Also, as we might hear in the next session, a 
ban will be difficult to enforce. We might come on 
to talk about that later. You would be asking the 
police to enforce it. If someone is driving along at 
20, 30 or 40mph smoking a cigarette, I honestly do 
not know how anybody would be able to tell 
whether there is a small child in the back of the 
car. The only way that it could be done would be 
to have spot checks and pull drivers over, which I 
think is a waste of police time. 

Richard Lyle: I have two grandchildren. I have 
two child seats in the back of my car. I do not 
smoke in my car when my grandchildren are in it. 
At the end of the day, the police can spot 
someone as they are going along if they are on 
their phone. Most of the time, the police can spot 
someone if they do not have their seat belt on. I 
am sure that the police could spot it if there were 
two kids in the back of my car while I was sitting in 
the front smoking a cigarette—not that I would be 
doing that. 

The British Lung Foundation Scotland told us 
that 19 per cent of children aged 11 to 15 and 51 
per cent of children aged 8 to 15 reported being 
exposed to cigarettes and that research has 
shown that 86 per cent of children across the UK 
want people to stop smoking when they are in a 
car. What do you think of those figures? 

Simon Clark: To be frank, I am slightly 
sceptical about them. Introducing legislation on the 
basis of surveys of children of that age is a bit 
dodgy. We cannot simply assume that children are 
being totally accurate when they respond to 
questions of that sort. I would like to think that, 
before legislation is introduced, proper hard 
evidence, not just the opinion of children, is taken 
into account. 

Two years ago, University College Dublin did 
some research in which it monitored 2,300 
vehicles during rush hour in Dublin as people were 
taking children to school. In those 2,300 vehicles, 
only eight drivers were smoking and of those 
eight, only one had a child in the back of the car. 
Similar research was carried out in New Zealand, 
although it was a much bigger survey covering 
something like 189,000 vehicles—a huge number. 
It found literally only a handful of vehicles in which 
the driver was smoking and there were children in 
the back. I accept that that research was in other 
countries, albeit English-speaking countries. I 
would like similar research to be carried out in 
Scotland to find out exactly how much of a 
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problem there is. In terms of the numbers 
involved, I do not think that there is as much of a 
problem as is being made out. 

I believe in education, not legislation, if at all 
possible. Legislation should be a last resort. We 
would happily join the Scottish Government in a 
media campaign to encourage the handful of 
people who still smoke in a car with children 
present not to do so, saying, “Think of the children. 
This is inconsiderate. Don’t do it.” We should 
consider doing that before we go the whole hog 
and introduce legislation. 

It is important that we do not stigmatise the vast 
majority of adult smokers. Introducing such a law 
would stigmatise smokers. It would basically be 
saying to smokers, “You don’t know how to 
behave around children,” which I think is wrong. 
The reason why the issue is important to us is that 
the bill is quite a symbolically important step. It 
would be the first time that smoking in a private 
space, as opposed to a so-called public space, 
would be banned. 

Richard Lyle: The nub of your argument is that 
you feel that the bill is an encroachment on 
people’s civil liberties. I smoke, and I smoke in my 
car, and I do not feel threatened by the bill. You 
are basically saying, “If you allow this, you will 
then ban everyone from smoking in their car. 
Where are you going to go next? Are you going to 
ban us from smoking in our house? Are you going 
to put us all on a desert island somewhere?” 

One of your arguments is that the police should 
not enforce the bill and that environmental health 
officers should do it. What are we going to do? Are 
we going to station environmental health officers in 
streets? We certainly cannot have them driving 
round trying to spot a smoker. The police have 
done well with enforcing seat belt and car phone 
legislation so, at the end of the day, if the bill 
becomes legislation, I am sure that the police in 
their cars could spot someone who is smoking in a 
car with a child seat in the back. 

11:15 
Simon Clark: Obviously, I cannot speak for the 

police. They are going to speak on the subject a 
bit later. As a member of the public who does not 
know enough about the police’s work, I would 
have thought that they have enough to do without 
another section of society being criminalised.  

On pulling cars over to check that a driver who 
is smoking does not have a child in the back, you 
said earlier that the police can tell quite easily 
whether there is a child in the back—well, I 
disagree. These days, a lot of cars have tinted 
windows in the back, and the police will never see 
whether a small child is there.  

We have serious concerns that, as soon as the 
bill is enacted, the anti-smoking lobby will come 
back and say, “Let’s ban smoking in all private 
vehicles, regardless of whether children are 
present.” We know that that is going to happen. 
Since 2011, the British Medical Association has 
been calling for a ban on smoking in all private 
vehicles, regardless of whether children are 
present. Action on Smoking and Health in London 
has published its five-year strategy in a report 
called “Smoking Still Kills”, in which it calls for a 
consultation on banning smoking in all private 
vehicles. We know where that is leading—ASH 
wants a ban on smoking in all private vehicles. We 
will have a situation where a lone driver, sitting in 
his own car on his own, lights a cigarette and 
suddenly he is a criminal. He can be prosecuted 
for it. That is very worrying. 

You say that we will not have a ban on smoking 
in the home if children are present. I certainly hope 
not although, likewise, I hope that parents will be 
considerate and perhaps will have one room 
where they smoke or will smoke in the garden. Let 
us face it, though: 15 years ago, nobody thought 
that we were going to have a public smoking ban 
that would not allow smoking in any pub or club in 
the country, including working men’s clubs. 
Nobody foresaw that back in 2000 yet, within five 
or six years, we had a comprehensive ban in 
Scotland, and in another year we had a 
comprehensive ban in England and Wales. 

That is why it is unwise to predict that such 
things will not happen. I am afraid that the tobacco 
control lobby has a policy called the next logical 
step. It is never satisfied. It will go from a ban on 
smoking in cars with children to a ban in all private 
vehicles. It will then up the ante and quite likely try, 
if not to actually ban smoking in the home, to 
name and shame people and to make people feel 
incredibly guilty about having the temerity to light a 
cigarette. I did a phone-in on Radio Scotland this 
morning. Somebody said that we need to ban 
mothers who are pushing their buggies from 
smoking at the same time. Where is this going to 
go? Are we seriously going to ban a mother from 
pushing her buggy in the park and smoking at the 
same time? 

I am a great believer in education. The big drop 
in smoking rates in this country happened 
between the mid-1970s and the early 1990s, and it 
was all down to education of people about the 
health risks of smoking. Over the past 15 years, in 
Scotland and in the UK generally, smoking rates 
have continued to fall, but not by huge amounts, 
yet we have had a series of pretty draconian 
legislation—a ban on tobacco advertising and 
sponsorship, a smoking ban, a ban on vending 
machine sales, a ban on display of tobacco in 
shops and now the introduction of plain packaging. 
All that legislation has had relatively little impact 
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when compared with the impact of the basic health 
education that people were given in the 1970s, 
1980s and 1990s. 

I am concerned that we are legislating for 
legislation’s sake, and I am not convinced that it 
will have any significant impact. The sad fact is 
that the people who are antisocial and 
inconsiderate enough to smoke in a car with 
children will probably just ignore legislation against 
it. 

You mentioned that the mobile phone legislation 
has been a success, but I am not convinced that it 
has been, to be honest. Of course, before the 
mobile phone legislation was brought in, there 
were some very clear cases of accidents involving 
lorries where drivers were on the phone and 
cyclists had been killed, for example. 

I am not suggesting that there is no risk to a 
child’s health from someone smoking in their 
presence, but the point about the evidence on 
passive smoking is that someone has to be 
exposed to environmental tobacco smoke 
consistently—day after day, month after month—
for perhaps 10 or 15 years for it to have any 
significant impact. 

I am not suggesting that we go back to the 
1960s and 1970s, but the fact is that, in those 
days, the majority of the population smoked and 
children grew up in smoky households and were 
transported in smoky cars and vehicles. We do not 
want to go back to that, and yet that baby boom 
generation is living longer and healthier lives than 
any generation before. Before anyone jumps in, I 
am not associating the two things; rather, I am 
saying that sometimes the impact of second-hand 
smoke is exaggerated in order to make smokers 
feel guilty about their habit. 

I am a lifelong non-smoker. The attacks on 
smokers over the past 10 or 15 years have been 
disproportionate. Smokers are an easy target and 
it is very easy to make them feel guilty. I do not 
think that smokers should feel guilty as long as 
they smoke responsibly and considerately. They 
are smoking a legal product and are making a 
huge contribution to the country’s finances through 
tobacco taxation. We must draw a line and say, 
“Enough’s enough.” There is a public smoking 
ban, a display ban and there will be plain 
packaging—where will it end? 

Dr Simpson: May I just correct one thing? 
Kenny Gibson, with my support, introduced a bill in 
1999, proposing that there should be a ban on 
smoking in restaurants—anywhere that food was 
being served. Bans on smoking in public places 
were not first thought of post-2000; considering 
such a ban was one of the first things that the 
Parliament did. I should declare that I am co-

convener of the cross-party group in the Scottish 
Parliament on tobacco and health. 

If I can summarise your arguments, Mr Clark, 
they appear to be: we should not do it because it 
is a slippery slope; we should not do it because 
the numbers are small; and we should not do it 
because it would be difficult to enforce. There was 
real concern about the ban on smoking in public—
people said that there would be riots on the street, 
that people would act against what could be seen 
as an infringement of liberty, and that it was going 
far too far. Some people said that second-hand 
smoke could be dealt with by pumping the stuff 
around or by air conditioning; clearly that was 
rubbish. However, the fact is that people obey the 
law. 

By your own admission, it is the irresponsible 
individual who smokes in the car, not the 
responsible smoker. The bill is not about the 
smoker; it is about protecting children. Are you 
really saying that the Parliament should not seek 
to protect children by introducing legislation that 
will ensure that they are not exposed to second-
hand smoke, given that we know from the 
research—I wonder whether you accept that 
research—that smoking in the enclosed 
circumstances of a car leads to levels of pollution 
that are far higher than they are in most other 
circumstances? Smoking in the car creates one of 
the most polluting sets of circumstances that there 
are. 

Simon Clark: I am not an expert, so I probably 
should not answer that question. I think that 
parents should err on the side of caution. It is 
common sense that any parent who has small 
children, particularly babies, should err on the side 
of caution, and I think that most would. 

Much of the research into passive smoking has 
been flawed. The largest-ever study on passive 
smoking, which was carried out in California, 
studied a group of 119,000 people between 1959 
and 1999, and found that it had no significant 
impact. 

The problem with the research that has been 
carried out in cars is that it is inconsistent because 
there are so many variables—such as whether a 
window is open and whether it is open one inch or 
two—that all make a huge difference. Often, the 
research that we have seen focuses on that 
moment—it may be literally a few seconds—when 
someone has just lit a cigarette and there is a 
significant amount of smoke in the car. Within 
seconds, that smoke has normally been massively 
diluted because a window is open, or whatever. I 
do not want to come across as if I am justifying or 
defending people who smoke in cars with children, 
because I am not. I simply think that the legislation 
is excessive. 
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Perhaps I may step back a bit and talk about the 
smoking ban in Scotland in 2006, which I think 
was grossly excessive. I totally accept that it is fine 
to ban smoking in restaurants, but I think that a 
comprehensive ban in every pub and club in the 
country, without even allowing designated 
smoking rooms, was outrageous. I still believe that 
nine years later, and I am not alone. A Populus 
poll last week before the ASH report came out 
asked a random sample of 2,000 people whether 
they would allow well-ventilated designated 
smoking rooms in pubs and private members 
clubs, and 57 per cent said that they would. I 
accept that people obey the law and do not want 
to get their landlord or publican into trouble, but I 
dispute the idea that the smoking ban has been 
hugely popular. It has very high compliance rates, 
but when people are asked whether we should 
allow well-ventilated designated smoking rooms, in 
general the majority of people favour that idea. 

You said that the idea of a well-ventilated 
smoking room is complete nonsense, but it is not. 
Modern technology can solve the problem of 
environmental tobacco smoke extremely well, but 
sadly we have not gone down that route. 
Underlying this legislation is a desire to stop 
people smoking—that is what it comes down to, 
despite the fact that tobacco is a perfectly legal 
product. People talk about making Scotland 
smoke free by 2035 or 2030, or whatever, but if 
we leave smokers alone, smoking rates will 
continue to fall slowly for a number of reasons. 
Health is a serious issue. A lot of people start 
smoking when they are quite young, but they give 
up in their 20s and 30s when they start having 
families and do not want to smoke around children 
and all the rest of it. 

We will continue to see a gentle decline in 
smoking rates, but unfortunately that is not good 
enough for the tobacco control lobby. It has 
already set a target of getting Scotland to be 
smoke free by 2035—smoke free means that just 
5 per cent of the population smoke. The only way 
that we will get smoking rates down to 5 per cent 
is by introducing more and more bans and 
legislation restricting where people can smoke. 
The way we are going, eventually people will not 
be allowed to smoke in a public park. We are 
starting by banning smoking in children’s play 
areas, even though they are in the open air. Some 
councils in England have exclusion zones around 
play areas—eventually people will not be able to 
smoke anywhere where a child might be present. 
Those rules and regulations have not been 
brought in for health reasons, because nobody 
argues that smoking in the open air is a risk to any 
bystander, whether they are an adult or a child. 

The argument now is, “We do not want you to 
smoke in a public park or anywhere near children 
because we do not want you to be a bad role 

model for children. If a child sees you smoking in a 
park, it might encourage them to take up 
smoking”. Again, there is no evidence that children 
take up smoking because they see a complete 
stranger smoking. All the evidence suggests that 
children take up smoking because of peer 
pressure or the influence of family members. That 
is another reason why some people are trying to 
crack down on family members smoking, whether 
in the car or at home, or whatever. There is a 
desire to stop parents smoking in case they 
become bad role models for their children. 

We must remember that tobacco is a legal 
product. I would have far more respect for people 
who came out and said that we should ban 
tobacco completely. Instead of that, Governments 
are more than happy to put 86 per cent taxation on 
tobacco—that is the average taxation on a pack of 
cigarettes in this country; 86 per cent goes to the 
Government. 

11:30 
It comes back to the principle that we should try 

to discourage the few people who smoke in a car 
with children present. FOREST would be more 
than happy to join that campaign, so long as it was 
educational rather than threatening people with 
fines, penalties and all the rest of it. We feel the 
same way about litter. We would like to encourage 
smokers not to drop litter, but it is a two-way thing. 
It needs some help, rather than rather draconian 
bullying tactics through which smokers are 
threatened with fines and other penalties if they 
drop litter or smoke in a car. 

Dr Simpson: So we can add to the list that 
passive smoking research is not valid, and 
research on smoking in cars— 

Simon Clark: Now you are exaggerating. 

Dr Simpson: That is what you are saying. 

Simon Clark: I am not saying that it is not valid. 

Dr Simpson: You are saying that the research 
is not valid unless it supports your case. 

Simon Clark: I am saying that the threat of 
second-hand smoke has been exaggerated. I 
cannot repeat often enough that I am not 
encouraging people to smoke in a car with 
children. I would urge anybody to err on the side of 
caution. However, I think that the research 
exaggerates the risk, because in real-life 
conditions most children are exposed to other 
people’s tobacco smoke for only a very short time. 

Dr Simpson: The Government did not accept 
Kenny Gibson’s proposals in 1999 because, at 
that point, the research on passive smoking was 
not good enough. However, within two to three 
years a lot of studies were completed that 
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demonstrated very clearly that passive smoking 
has an effect—not as much as direct smoking, but 
a significant effect. That is one of the reasons why 
the Government adopted the public health 
smoking ban. That ban was also about protecting 
workers in the restaurant and pub trade from 
exposure to smoke, because they are working 
there all day. We will continue trying to protect 
people from the effects of irresponsible smokers, 
in cars and in other places. 

Simon Clark: The problem is that workers could 
have been protected by the provision of 
designated smoking rooms. 

Dr Simpson: We tried that. When Susan 
Deacon refused to take up Kenny Gibson’s bill in 
1999, she said that ventilation systems would be 
introduced. It was clear from the research that was 
subsequently carried out that that was ineffective. 
The technology may have moved on, but at that 
time it was certainly ineffective—it was a sop. 

The Convener: That is in the past. We are 
dealing with another bill today. 

Dennis Robertson: I am a bit confused, Mr 
Clark. You say that you would have more respect 
if the Government called for a ban on tobacco 
altogether. Fair enough, there would be no 
taxation, and I am not saying that I would disagree 
with that. However, you keep referring to small 
numbers and then huge numbers but you do not 
actually associate the numbers. The submission 
referred to something like 24 per cent of children 
who were exposed to smoking in a vehicle, which 
is quite a high number. I do not see 24 per cent as 
a low number. I actually think that one child being 
exposed to smoke is one too many. 

Dr Simpson mentioned ventilation. That gets rid 
of the smoke, but it does not get rid of the 
chemicals—the toxins—and those cause most of 
the damage. I hear what you are saying. I asked 
last week whether legislation is necessary, or 
whether we should be doing more education. The 
answer I got was that education has been tried 
and continues to be used, and that it will continue 
alongside the legislation, but that legislation is 
deemed to be necessary. Do you not accept that 
argument? 

Simon Clark: No, sorry. 

Dennis Robertson: I did not think that you 
would. 

Simon Clark: I am not sure where you got the 
24 per cent figure. Our understanding is that 
research shows that fewer than 13 per cent of 
children are exposed to tobacco smoke in a car. 
That is still probably too high, but in terms of being 
regularly exposed— 

Dennis Robertson: So you say that that is too 
high. 

Simon Clark: About 1 per cent of children are 
regularly exposed to tobacco smoke. If someone 
is just exposed very occasionally, among that 13 
per cent, I do not believe that they will come to 
serious harm. However, let us try to bring down 
that figure and let us do that through education, 
not legislation. 

Dennis Robertson: You mention the figure of 
13 per cent, but that gives you no idea whether 
any of those children have respiratory problems. If 
an adult is smoking irresponsibly near a child with 
a respiratory problem—asthma, for example—it 
will be exacerbated. We have tried the education 
route and we have done as much as we can 
through it, but it is not working. People still think, 
“Well, so what?” However, we have seen that the 
law that was introduced to ban smoking in public 
places works. People have obeyed that law—they 
go outside to smoke and they do not smoke in 
restaurants, pubs or clubs. Given the distance that 
adults might travel with children in a car, surely we 
should say that there should be absolutely no 
smoking in the car. 

Simon Clark: Again, that would be patronising 
for the vast majority of smokers who know how to 
behave. I am a bit disturbed about some of the 
language that you use—for example, you used the 
word “obeyed”. A lot of people are beginning to 
feel that the reason for tobacco control is, in fact, 
to have control; in this case, that would mean 
parental responsibility being taken away from a lot 
of decent people. If we introduce legislation on 
smoking in cars, what about the parent who has 
an overweight child? Will they be prosecuted? 
Where does this go? I am glad that you mentioned 
asthma, because smoking is often blamed for 
asthma. 

Dennis Robertson: I did not say that smoking 
was to blame for asthma; I said that a child’s 
asthma could be exacerbated by an adult 
smoking. 

Simon Clark: Sure. However, I do not think that 
we have gone down the education route on 
smoking in cars when children are present. I think 
that legislation should be a last resort in that 
regard and that there should be a three-year 
moratorium on any legislation in order to have an 
education campaign that specifically targets the 
issue of smoking in cars when children are 
present. We would be more than happy to support 
such a campaign. 

I believe that legislation on smoking should not 
cover private vehicles. The difference is that, for 
example, pubs and clubs are public spaces in the 
sense that the public can go into them, although 
they are still private businesses—but that is a 
different argument. However, with the new 
legislation, we are talking about private spaces. As 
I said, I can guarantee that as soon as the bill is 
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passed and a law is introduced, the tobacco 
control lobby will be back here and I will probably 
be back here in five years’ time or less—maybe in 
three years—having the same discussion about 
banning smoking in all private vehicles. The 
tobacco control lobby is relentless: it never stops. 
Of course— 

Dennis Robertson: The point that I cannot 
come to terms with in your argument is that you 
seem to accept that, during a three-year 
moratorium, children will still be exposed to smoke 
in a confined space—you are happy for that to 
happen. 

Simon Clark: As I tried to explain, I think that 
the health impacts are exaggerated. However, I 
hold my hands up and say that I am not an expert 
on the subject. As I said earlier, a generation of 
children grew up in smoky households and in 
smoky cars, and that generation is the longest-
living generation in human history. I am not 
suggesting that there is a correlation between the 
two things, clearly; however, that baby-boom 
generation of the 1950s and 1960s does not 
appear to have come to any long-term harm. 

I brought up the example of asthma a few 
minutes ago because it is interesting that, during a 
40-year period when smoking numbers have 
halved, cases of asthma have tripled. We also 
know that allergies are a huge problem these days 
in a way that they were not 40 or 50 years ago, but 
there is a constant obsession—I believe this very 
strongly—with smoking and giving smokers a 
good kicking. As I said, I am a non-smoker but, in 
my lifetime—I grew up in Scotland—I have seen 
smokers treated abominably. They are an easy 
target. 

Since the smoking ban came in, people are 
complaining about the smell of tobacco. That has 
nothing to do with public health; it is simply 
because people are now sensitive to any whiff of 
tobacco smoke. Most people are not normally 
exposed to tobacco smoke in their daily lives—we 
are not exposed to it in the workplace and are 
rarely exposed to it in the street—and, when some 
people get a little whiff of tobacco smoke, they 
react with shock. It is getting utterly ridiculous. We 
have to have a bit of proportion here, and I think 
that legislation to ban smoking in private vehicles 
is disproportionate to the problem. 

Dennis Robertson: I agree with Dr Simpson 
that the issue is about child protection. I will leave 
it there, convener. 

The Convener: As there are no further 
questions, I thank Mr Clark for his attendance and 
his written evidence. 

11:40 
Meeting suspended. 

11:43 
On resuming— 

The Convener: We continue our evidence 
taking. I welcome Brian Auld, the director of 
professional development at the Royal 
Environmental Health Institute of Scotland; William 
Hamilton, the environmental health manager at 
Glasgow City Council; Professor Alison Britton, the 
convener of the health and medical law committee 
of the Law Society of Scotland; Margaret Wallace, 
the communities service manager at Stirling 
Council; Bernard Higgins, assistant chief 
constable—operational support; and Chief 
Superintendent Iain Murray. 

Nanette Milne will ask the first question. 

Nanette Milne: I want to discuss the 
enforcement part of the bill, which is the one 
aspect that has given me some concerns.  

Most of our evidence suggests that the offence 
should be enforced by Police Scotland, but some 
organisations, including Police Scotland, do not 
agree that that should be the case. I would 
welcome views from the panel on how the offence 
should be enforced and who should be 
responsible for enforcement. 

Assistant Chief Constable Bernard Higgins 
(Police Scotland): Good morning, convener—I 
will start. 

First, Police Scotland absolutely supports the 
bill. We buy into anything that makes Scotland a 
healthier place and protects communities from 
harm—there is no question about that. We are 
happy to be an enforcement agency that enforces 
the legislation, but there are some practicalities 
around that. If you want the bill to make as much 
of an impact as I believe you want it to, we should 
not be the sole enforcing agency. 

11:45 
The reason for that is quite simple. One of our 

key priorities is to reduce road deaths and the 
number of people who are seriously injured on 
Scotland’s roads. Sadly, in the fiscal year ending 
31 March, 191 people were killed on Scotland’s 
roads. As I understand it, smoking was not a 
contributory factor in any of those fatal road 
accidents. 

Although the policy has clear health benefits, it 
would not, in our view, necessarily have a great 
impact on reducing the number of people who are 
killed on Scotland’s roads. The clear causal 
factors in fatal and serious road accidents are 
people speeding, using mobile phones, not 
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wearing seat belts and drink-driving, and we wish 
to continue targeting those areas. 

Having said that, I emphasise that we believe 
that we would have a role to play in enforcing the 
legislation as an enforcement agency. I just want 
to make the committee and Parliament aware that, 
with regard to how much we could contribute to 
enforcement, there might be benefit in extending 
the legislation to authorise enforcement by, for 
example, environmental health officers, local 
authority officers, traffic wardens and the 
numerous people who have the power just now to 
issue antisocial behaviour tickets. They could 
comfortably deal with cases involving stationary 
vehicles. 

I accept that only Police Scotland has the 
authority to stop moving vehicles on the road, but I 
contend that there are a number of people who 
smoke in stationary vehicles in car parks or parked 
up on the road with children in the back. The 
legislation could be extended to authorise other 
authorities to deal with those circumstances. 

We are wholly supportive of the bill and happy 
to be one of the enforcement agencies. 

The Convener: Are there any other views? 

Margaret Wallace (Stirling Council): Stirling 
Council also fully supports the bill. Our view is that 
there should be a partnership approach. Police 
Scotland should be the enforcement body, but 
enforcement should involve different partners 
playing their part, too, as part of a wider 
prevention, intervention, education and 
enforcement approach. Enforcement for the 
people who are not responsible for it should be 
about a partnership approach, as it is for us. 

As Assistant Chief Constable Higgins said, from 
a council perspective, enforcement is more about 
dealing with cases involving stationary cars, 
because that is a more practical aspect for us to 
address. 

Professor Alison Britton (Law Society of 
Scotland): Good morning. The Law Society of 
Scotland is very happy with the provisions in the 
bill. We welcome anything that will protect children 
in Scotland. We see the bill as one measure in a 
range of measures in the smoking cessation 
strategy. 

Our concern is to make enforcement workable 
and practicable within the limited resources across 
all the organisations to which the legislation 
pertains. We suggest that the committee considers 
legislating to place responsibility on the driver, 
rather than attributing responsibility for smoking 
and giving penalties to the person who is smoking 
in the vehicle. The driver maintains control of the 
vehicle, and he or she is responsible for it. That is 
the case in situations involving young children 

under the age of 14, where the driver is 
responsible for ensuring that the child wears a 
seat belt. 

Evidence has been given on how challenging 
enforcement will be, not necessarily when the 
situation involves young children in car seats but 
when there are children from the age of 12 
onwards in the car. It is so hard to know how old 
children are, so we would want them to carry 
some form of photographic evidence of their 
identity that shows their date of birth. We need 
something that might simplify that procedure and 
allow us to utilise resources effectively. Placing 
responsibility on the driver might be one way of 
doing that. 

Brian Auld (Royal Environmental Health 
Institute of Scotland): First, the institute fully 
supports the premise of the bill. 

My understanding is that about 79 per cent of 
those who responded to the Government 
consultation fully supported Police Scotland 
undertaking the role of lead enforcement authority 
for the bill. We fully appreciate the difficulties and 
restrictions that Police Scotland is under, as are 
many public services across Scotland. 

The environmental health profession has had a 
leading role in the banning of smoking in enclosed 
public spaces. Between 2006 and 2012, 
approximately 5,000 fixed-penalty notices have 
been served across Scotland. However, the one 
thing that is really important to recognise is that 
enforcement is part of a multimodel approach to 
smoking that includes a lot of education and a lot 
of guidance. We would fully support taking such 
an approach with the new legislation. 

Environmental health departments across 
Scotland routinely work with Police Scotland as 
things stand. We buy in, for want of a better 
expression, the resources of Police Scotland—for 
example, with emissions testing. There are some 
issues with that: it is very reactive, and the 
chances are that we will miss a lot of the 
individuals we want to target with the bill. 
However, we would appreciate a partnership, 
collaborative approach to undertaking 
enforcement activities under the bill. 

William Hamilton (Glasgow City Council): I 
will add my perspective and speak about 
enforcement from Glasgow City Council’s point of 
view. I endorse the views of my colleague from 
REHIS. My council also supports the bill. 
However, I sound a cautionary note from our 
perspective, which is that we have real difficulty 
seeing how environmental health can really 
engage with the bill to a meaningful extent. 

I take the point about stationary vehicles, but in 
reality, we do not have the people on the ground, 
in the street, to the same extent that the police do. 
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It is conceivable and feasible that we could 
intervene in a case that involved a stationary 
vehicle, but I cannot imagine that being done to 
any meaningful extent, simply because the 
number of people involved is so low. 

People might pick up on something while they 
are travelling from A to B, but I do not see there 
being any huge incentive for local authorities to 
enforce the bill. If a local authority enforced the bill 
proactively by stopping vehicles, again that would 
involve Police Scotland and we would be more 
than happy to work in partnership in that way. 
However, the concept of unexpected or unplanned 
intervention is problematic and, to be truthful, I 
think that it would be unlikely to happen to any 
great extent. 

Nanette Milne: Thanks for those responses.  

I am slightly worried about the actual 
practicalities of what would trigger investigation in 
terms of identifying young people in a car. A lot of 
the talk has been about young children who would 
be in car seats. I can fully accept that those 
situations would be relatively easy to deal with. 
However, I have a grandson who is 15 and 5ft 2in. 
If he was sitting in a car, people could quite easily 
think that he was over 18, and the bill covers 
people under the age of 18. What would trigger 
investigation in such a case? Would it depend on 
someone saying that the adult in the car with them 
was smoking? I just cannot work out the 
practicalities of how we would get to the stage of 
accusing someone of smoking in a car with 
children in it. Does anyone have any advice on 
that? 

Professor Britton: To go back to the point 
about whether the responsibility should be on the 
driver, there was some discussion earlier about 
the success of sanctions for not wearing a seat 
belt. Cameras can pick up drivers who are not 
wearing a seat belt or who are using a hand-held 
phone. Those things are clear and reasonably 
easy to evidence because the person is sitting in 
the front of the car. However, someone could be 
sitting on the back seat smoking, or inhaling and 
then putting the cigarette underneath the 
dashboard. I have teenagers, so I know how crafty 
they can be in passing cigarettes back and forth. 
People could stub the cigarette out by the time 
that they were apprehended. The smell of 
cigarette smoke lingers for a long time. Evidence 
is going to be so difficult to get, and since this is 
such an important component part of the smoking 
cessation strategy, we have to make sure that we 
are as resourceful as we possibly can be. 

William Hamilton: I support Professor Britton’s 
point of view. Making the driver—the keeper of the 
vehicle—responsible would mirror the original 
smoking ban legislation, which was effective 
largely because the licensee of a pub, for 

example, is held responsible for people smoking 
on the premises. That led to people managing 
compliance themselves, and the same principle 
could apply in this case. 

To be truthful, that would also make it more 
straightforward to identify the person who was 
responsible—it would be the keeper of the car. If 
the passenger in the vehicle had to be identified, 
that would cause significant difficulty. If 
environmental health officers intervened in a 
situation because no police constable was 
available, they might have difficulty in getting any 
meaningful information out of the person involved. 

Nanette Milne: Do you envisage random 
checks on drivers? If you thought you saw a driver 
or a passenger in a car smoking but were not 
sure, would you target them randomly? Is that how 
you envisage the policy working? 

William Hamilton: There are two main ways in 
which the legislation could be applied. My 
colleagues in the police may also want to 
comment, but I envisage environmental health 
officers responding to complaints and accusations, 
although that would not be a major part of our 
work. Alternatively, we could identify or notice 
somebody smoking in passing. A third way would 
be to pull vehicles over relatively randomly. That 
happens at the moment for emissions testing, for 
instance, and is pretty successful—it works well. 
We would need to work in partnership with the 
police if we were to do that, but I can imagine that 
happening. It would probably be quite effective in 
sending out a message and getting the awareness 
levels up, which is what will lead to the success of 
the bill, rather than any real enforcement activity. 

Assistant Chief Constable Higgins: There has 
to be a degree of pragmatism about how the 
legislation would operate. Our officers make 
judgment calls constantly—every minute of every 
day—in deciding what action to take or not to take. 
For example, if kids are in possession of alcohol, 
our officers have to assess whether they are under 
18. 

Our officers are well versed in assessing a 
situation as they see it from a pragmatic point of 
view. If they passed a car and saw somebody 
smoking in it, and if they also saw child seats in 
the back, that would give them a fair indication that 
the child was under 18. It would be about 
overlaying a commonsense, pragmatic approach 
in considering every circumstance as it presented 
itself at the time. 

For clarity, there is no will within Police Scotland 
not to enforce the legislation; I am simply saying 
that there are perhaps opportunities to widen the 
number of authorities that can enforce it, thereby 
having a greater impact. I make it absolutely clear 
that we are in no way abdicating responsibility for 
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enforcing it, but I must be frank with you about our 
capacity to do that over a long period of time. 
There are other opportunities. 

The Convener: What actions would be 
necessary to create that wider partnership? If you 
wanted to involve community wardens and traffic 
wardens, for example, would they need additional 
powers? 

Assistant Chief Constable Higgins: I do not 
know. I assume that there would need to be some 
extension of powers, either through the bill or 
through local byelaws. I walked through the streets 
of Glasgow at the weekend and saw a number of 
community wardens issuing fixed-penalty notices 
for littering. Although it might be rare for them to 
have to deal with somebody who was smoking in a 
car while a young child was present, it might be 
better for them to have the ability to deal with that 
than not to have it.  

I echo colleagues’ comments about partnership 
working in education, which we engage in on 
every aspect of road safety right across the 
spectrum. We are very much signed up to that 
way of working and would work in partnership with 
colleagues on the education aspect of the smoking 
ban. There are opportunities for that, and we are 
happy to offer our advice on it. 

The Convener: Are there any other responses? 

12:00 
Brian Auld: I will add a couple of points, the 

first one being that, to meet the needs of their local 
communities, many local authorities in Scotland 
have warden-based services. Wardens can tackle 
littering and dog fouling, for example, and they are 
skilled in some legal procedures and can serve 
fixed-penalty notices.  

There is something missing from the bill. 
Although it looks at enforcement, there is nothing 
about working with industry. For example, when 
people buy a car at a dealership or take their car 
in for an MOT, they could be given an advisory 
notice. That is another avenue that we would ask 
the Government to consider. 

The Convener: Is there any barrier to giving 
additional powers to people such as litter 
wardens?  

Brian Auld: There is no barrier per se. 

The Convener: Is it easily done? 

Brian Auld: It comes down only to the training 
and competence of the officers to whom the 
powers are given. 

The Convener: If no one else covers them, we 
need to come back to some of the unintended 
consequences, such as whether there would be 

any for the getting it right for every child approach, 
the Children and Young People (Scotland) Act 
2014, and the potential for third parties to report 
people smoking in cars and how that would be 
dealt with. 

Mike MacKenzie: My question is directed at 
Professor Britton.  

I am surprised that the Law Society is 
suggesting vicarious liability for drivers. A 
passenger might light up a cigarette and the driver 
could ask them to desist, but they may be on a 
motorway or another road on which it is not 
possible to stop. Assistant Chief Constable 
Higgins or one of his sharp-eyed colleagues might 
happen by at that moment, the blue light goes on 
and the poor old driver is charged. If you were 
representing the driver of that vehicle as a client in 
court, what kind of defence would you mount to try 
to prevent a conviction?  

My next point is about this being a form of 
summary justice. Perhaps the police might feel 
under pressure to produce statistics that show that 
they are enforcing the legislation. I am not 
implying bad faith on the part of the police, but 
there are opportunities for mistakes about the age 
of children—I know some 18 year olds who look 
younger. 

I take you back to your days as a law student 
when justice was perhaps uppermost in your mind, 
in a way that I am getting the sense it may not be 
now. 

Members: Oh! 

Professor Britton: Mr MacKenzie, that is a 
terrible thing to say. Thankfully, I am an academic 
and will not be representing anyone in court. 

Mike MacKenzie mentioned vicarious liability. 
The driver of a vehicle has a very special 
responsibility in relation to road safety. We are 
talking here about the health and wellbeing of the 
occupants of the vehicle. The example that has 
already been given was that, if a child under the 
age of 14 is not wearing a seatbelt, the 
responsibility is the driver’s. 

Everyone who has given evidence in this 
meeting is very supportive of the bill. The issues 
tend to be ones of effectiveness, good use of 
resources and ensuring that, if the legislation is 
going to be passed, it is as effective as possible in 
protecting young people. I am certainly not trying 
to be draconian; I am trying to take a practical 
approach to a set of circumstances that everyone 
has said can be challenging in terms of 
enforceability. 

I believe—on behalf of the Law Society and 
personally—that there could be a statutory 
defence built in to the legislation to say that the 
driver of the vehicle believed beyond reasonable 
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doubt that the people in the vehicle were all over 
the age of 18. 

If we are looking at ways of being able to set a 
good example in relation to smoking cessation 
strategies, there is evidence from New Zealand, 
Canada and Ireland, where such legislation is a 
little more established, that such action is a very 
effective way of setting as normalised behaviour 
that people do not smoke in vehicles. We must 
use the resources as effectively as we can, and 
that seems to be the most logical way to do that. 

I do not even begin to feel near enough qualified 
to answer Mike MacKenzie’s second question. 

The Convener: Are there any other responses 
to Mike MacKenzie’s questions? 

Assistant Chief Constable Higgins: On 
enforcement and my “sharp-eyed colleagues”, that 
would be down to professional judgment. That is 
what we ask our officers to do. 

From day 1, in addition to our ethos of treating 
everyone with fairness, integrity and respect, we 
train our officers to use their professional judgment 
and, on occasion, their discretion. Although we 
might stop someone who is smoking while young 
children are in the car, it would not necessarily be 
the case that they would get a ticket. It might well 
be that part of the enforcement strategy is that 
police officers issue as many warnings as tickets. 
There is a rounded way in which we can work 
jointly and make the legislation as impactive as 
you want it to be. 

Mike MacKenzie: That is reassuring. With your 
indulgence, convener, I will return to Professor 
Britton.  

With the greatest of respect, Professor Britton, I 
say that I do not think that you properly answered 
the question. Perhaps I could rephrase it slightly 
differently. You have not made the case for the 
merits of prosecuting the driver rather than the 
passenger who is committing the offence. I am not 
clear where the advantage is in prosecuting the 
poor old driver through vicarious liability, rather 
than prosecuting the passenger who is committing 
the offence. 

Professor Britton: It is not the Law Society’s 
role to look at issues around why someone should 
be prosecuted. In our submission, we have 
considered the robustness of any possible 
legislation. Prosecution is not in our remit, but I 
hope that contributing to effective legislation is. 
That is what we try to do in our submission. 

Were the vehicle moving, the decision on 
whether to prosecute would lie with Police 
Scotland. Assistant Chief Constable Higgins has 
said that the police would take a practical 
approach. The police have experience related to 

other road traffic offences, and they would apply 
that experience. 

Mike MacKenzie: I can comment only that I am, 
yet again, disappointed by the response. The Law 
Society has suggested that, if the bill is passed, 
the driver would be liable rather than the 
passenger, when it is the passenger who is 
committing the offence. 

I would be pleased if Professor Britton could 
describe why the driver should have legal liability 
and not the passenger who is committing the 
offence. I do not understand what you consider to 
be the merits of that argument. 

Professor Britton: I can only reiterate what I 
have said. First, we are trying to place a 
responsibility for protecting young people in a 
vehicle, and for setting good patterns of behaviour 
to protect their health and wellbeing. 

Other jurisdictions have introduced legislation 
similar to that which is before the committee today. 
The issue that they keep returning to is the 
challenge of enforceability. A possible 
consideration for the committee would be that it 
may be easier for that to be incumbent on the 
driver. 

The Convener: Are there any other views on 
whether it should be incumbent on the driver or 
the person smoking? 

Brian Auld: It should be the driver’s 
responsibility. In the simplest terms, without the 
driver, the vehicle cannot move. Therefore, drivers 
are responsible for those whom they are 
transporting in the vehicle. 

We understand that there may be situations in 
which the driver may not be able to control the 
behaviour of individual passengers, but that would 
be considered as a defence to allow someone to 
smoke in a vehicle. 

The Convener: Does Police Scotland have a 
view? Come on now. 

Assistant Chief Constable Higgins: It would 
be possible to use “cause” and “permit”; the 
person in charge of a vehicle who causes or 
permits someone to commit the offence would be 
as liable as the person committing the offence. I 
do not want to give the committee another option, 
but you could charge both the driver and the 
passenger. 

The Convener: There we go. [Laughter.] 

Assistant Chief Constable Higgins: How is 
that for a neutral stance? 

Dr Simpson: That resolves that one. 

The Convener: Put that in your pipe and smoke 
it. Very good! 
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Richard Lyle: The witnesses have heard Mr 
Clark’s evidence. Have you not all just made the 
case for Mr Clark? We now have the police, 
council officers, traffic wardens, community 
officers, the general public and closed-circuit 
television—and by the way, we are going to set up 
roadblocks to pull people over. Have we moved 
away from relying on the police, who do a good 
job checking people for wearing seat belts, for 
drunk driving and for using their phones? Most 
police cars still have two officers in them, checking 
for those things. As I have said, I have two kid 
seats, so you can see my three-year-old grandson 
and my one-year-old granddaughter sitting in the 
back. Have we not just made the case for Mr Clark 
saying, 

“Infamy! Infamy! They’ve all got it in for me”? 

Assistant Chief Constable Higgins: I do not 
agree with that. In my opening comments I spoke 
about the number of people who are dying on 
Scottish roads. That is a priority for Police 
Scotland. Smoking cigarettes is not, as we 
understand it, a cause of people dying on the 
roads, but it is a significant health issue. We are 
saying that, in terms of the benefit to the health of 
the nation, we absolutely get it—we absolutely 
support the move. However, the reality is that I will 
not be setting up roadblocks to check for people 
smoking in cars, because I need my officers on 
the fast roads and the big roads where people are 
dying, so that we can tackle the issues that cause 
people to die on our roads. 

I will draw a crass comparison—forgive me for 
doing so. Dog fouling is a huge concern right 
across every community. People tell us that it is 
antisocial and unhealthy. We have powers to deal 
with dog fouling but, more often than not, it is 
community wardens who deal with it. 

We absolutely have a role to play in enforcing 
the proposed legislation, but it will not have a huge 
impact on our priority of making the roads safer 
and reducing the number of people who are killed. 
We have to prioritise action that we take to reduce 
the number of people who die on Scottish roads; I 
dare say that smoking does not fall into that 
category. 

Although we would absolutely enforce the 
legislation, I suggest that the committee look 
beyond the role of the police and see who else 
could assist on that aspect of the bill—bearing it in 
mind that all colleagues at the table have said that 
the measure cannot be taken in isolation. There 
has to be a collaborative partnership approach, 
and it has to be on the back of a fairly robust 
education programme. 

Professor Britton: I support exactly what has 
just been said. One would hope that any form of 
criminal sanction would be a last resort. The law 

would raise awareness and would perhaps make 
people think about whether they should smoke in 
a vehicle. It might help them to consider whether 
or not to look for smoking cessation strategies or 
to change their pattern of behaviour and how they 
wish to enjoy cigarettes. I hope that, as one of a 
wide range of measures, the bill will raise the 
profile of the matter. 

The statistics on the dangers of second-hand 
smoke are incontestable: 1 billion people will die 
worldwide by 2050. Such statistics are beyond 
argument. There are fewer statistics available on 
the benefits of legislation such as the bill, but 
jurisdictions that have such laws acknowledge that 
an improvement is starting to show among young 
people for smoking-related disease. For the 
teenage years in particular, that involves setting a 
pattern of behaviour such that those people will 
not smoke in the future. 

The proposal in the bill should not be something 
that we rely on as the first resort; it should be part 
of a range of measures and should raise 
awareness in people’s minds and empower them 
to make other choices themselves. 

12:15 
The Convener: Professor Britton, people have 

made arguments about education, campaigns and 
whatever. Has the case been made for legislation? 
That could be difficult to enforce, and enforcing it 
would be a low priority as there are lots of bigger 
issues. Is legislation necessary or should we just 
do a better job in communicating and educating? 

Professor Britton: The Law Society believes 
that legislation is necessary. 

Brian Auld: I agree with everything that has 
been said on that issue. With respect to Mr Lyle, 
he gave some examples of the different 
enforcement options that are available, but it is 
unlikely that all of that would be undertaken, 
simply because of resources. 

Richard Lyle: Sorry— 

The Convener: Wait a minute, Richard. You 
can come back in in a moment. 

Brian Auld: Sorry. I do not mean any 
disrespect, but enforcement authorities work with 
many different tools. They want to ensure 
compliance through advice, education, publicity, 
guidance and a fair and reasonable approach to 
enforcement. I agree that enforcement is regularly 
regarded as the last method to be used to ensure 
compliance, and that has certainly been seen with 
the smoking ban. I mentioned that the number of 
fixed-penalty enforcement notices that have been 
served in Scotland is relatively small given how 
long the legislation has been in force, and that is 
partly due to the enforcement activities of the 
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regulatory bodies. Enforcement should be seen as 
the last resort for any form of compliance, and that 
also supports the principles of best regulatory 
practice. 

Richard Lyle: With the greatest respect to Mr 
Auld, I note that most of the witnesses said that 
they can take part in enforcement. The police can 
issue tickets, and council officers can issue tickets 
for dog fouling. There is a successful campaign in 
Sauchiehall Street and other places in Glasgow to 
stop people throwing down cigarette butts—they 
can get a ticket. Traffic wardens and community 
officers can also issue tickets. If people were 
listening closely, they will know that I did not 
support the point that Mr Clark made earlier. I am 
a smoker but I believe that the bill is required. 
However, you have just made the case for Mr 
Clark that everyone is going to pick on smokers 
who sit in their cars. 

Brian Auld: You are absolutely right about who 
can deliver enforcement activity, but it would not 
be reasonable to expect that all those activities will 
be undertaken at the same time, because there 
are just not the resources to do that. It will be up to 
the local enforcement authority to determine the 
best course of action to ensure that there is 
compliance with the legislation. 

The Convener: I think that we all understand 
that most people are law abiding and will comply 
with the law. That is the context. The focus on 
enforcement is due to the nature of the panel—
that is where your focus takes us. 

Bob Doris: The written evidence provides some 
views on whether the bill is clear enough about 
exemptions for vehicles that are used for 
“human habitation for not less than one night”. 

That could be mobile homes or caravans. Would 
any of the witnesses like to put their views on that 
on the record? 

Chief Superintendent Iain Murray (Police 
Scotland): We are content with the exemptions in 
the bill. There is nothing that we would want to 
come back on. 

The Convener: Does everyone agree with that? 

Brian Auld: We fully agree with the exemptions 
in the bill. 

The main area of contention for us concerns 
convertible vehicles, in relation to which there are 
arguments for and against. The science behind 
third-hand tobacco smoke and convertible vehicles 
is still a moveable feast. People think that, when 
they are in a convertible car, the cigarette smoke 
will dissipate quite freely, but many more people 
drive convertibles with the windows up, which 
presents a barrier. Volatile organic compounds 
settle on upholstery, and more evidence is coming 

through on how long they remain there and how 
they get into the human biological system. 

We fully support not including convertible 
vehicles in the exemptions and making the ban 
enforceable for people who are driving 
convertibles. 

The Convener: There do not seem to be any 
other responses on the point about third-hand 
smoke. That is a lesson for those people who 
smoke in their car when their grandchildren are 
not in it. I will leave members to ponder that one. 

Richard Lyle: Point taken, convener. 
[Laughter.] 

Dennis Robertson: You have made me smile 
today, convener. That is unusual. 

We all accept that most people are law abiding. 
Earlier this year, another piece of legislation was 
introduced to give local authorities powers—rather 
than duties—in relation to disabled parking and 
blue badges. That was brought about because 
there was a level of non-compliance by some 
members of the general public. Are we saying that 
we need the bill because the education has not 
worked and so we need something to try to 
enforce the sensible approach to smoking in cars 
when children are present? That is what we had to 
do for disabled parking and blue badges. For 
years, we thought that the message had got 
across, but it had not, so we had to introduce 
legislation. Do you see this as a similar situation? 
Perhaps Police Scotland could respond to that 
first. 

Assistant Chief Constable Higgins: That is a 
difficult question for me to answer, Mr Robertson, 
and I will tell you why. At the risk of repeating 
myself, we concentrate on road deaths—on 
fatalities. There are potentially child protection 
issues where people smoke in vehicles, but that 
has not been on our radar in relation to us 
reducing the number of fatal incidents and people 
being seriously injured on Scottish roads. 

Dennis Robertson: I am talking more about 
parked vehicles and police officers being on the 
beat. It used to be only police officers who could 
enforce the powers in relation to blue badges, but 
now that has been widened to include council 
officers. That collaborative partnership sounds 
sensible to me. I am asking whether, in relation to 
smoking in cars, we have not got the message 
through using education alone, and that is why we 
require the bill and a partnership approach. 

William Hamilton: There is a clear correlation 
between making something illegal and diminishing 
it. We are not going to eliminate the problem, but if 
it becomes known to the public that it is a criminal 
offence, people will stop doing it—not everyone, 
but the majority. The requirement to wear a 
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seatbelt was the first obvious example of that. It is 
not really a fear of being caught that deters 
people, but the fact that not wearing a seatbelt has 
become socially unacceptable. 

If you are happy with the impact that it will have 
on people to that degree, it may just be enough to 
satisfy us all. That approach will not eliminate 
smoking in cars when children are present, but it 
will probably reduce it quite significantly. 

Margaret Wallace: When we are trying to make 
a big cultural change to make people good, 
responsible citizens and to allow children to have 
a voice, enforcement becomes the next step. It 
would be great if people were responsible and the 
education, prevention and intervention had a wider 
impact. However, when something is enforceable, 
people start to see that and to question the 
activity, which helps to change the cultural 
element and views about what is and is not 
acceptable. 

Dennis Robertson: Should we give local 
authorities powers rather than a duty under the bill 
so that they can enforce it? If we give them the 
powers, it will be up to them whether they go down 
the road of enforcement. A duty is a completely 
different approach and is more about ensuring that 
the law is complied with. Should the bill confer 
powers or duties? 

Assistant Chief Constable Higgins: Police 
Scotland supports giving local authorities the 
powers, Mr Robertson. I do not think that the 
legislation would have the full impact if the police 
were the sole enforcing agency. As I said earlier, it 
is better to have the ability to do something and 
use it rarely than not to have the ability to do it at 
all. 

The Convener: I would like to hear some views 
on the comments in Police Scotland’s submission 
about the potential consequences of legislation. If 
somebody is found to be smoking in a car with a 
child, would it lead to the raising of a child concern 
form that would be shared with the named person 
under the GIRFEC principles and the Children and 
Young People (Scotland) Act 2014? Does 
everybody agree that the legislation would have 
that effect? If somebody is speeding with a child in 
the car, they are putting the child in danger. Is a 
report raised as a consequence in that situation? 

Chief Superintendent Murray: That does not 
happen in every case, although we might end up 
doing it if there is a road traffic offence. The 
purpose of our submission was to highlight the 
public health concern and to air the issue of child 
concern forms where we find children who are 
believed to be in the way of harm. They would go 
to the named person and the case would move 
into a different sphere, such as education and 
intervention with parents through the named 

person, schools or whatever. There would be 
implications for local authorities and named 
persons if they were to take that work on, 
especially if there was continuous repeat 
offending. 

The Convener: Has anyone else thought about 
that issue? It might be useful if some of our other 
witnesses gave it consideration. 

Professor Britton: I am writing it down. 

The Convener: Perhaps the local authorities 
could consider the possible impacts on their 
responsibilities. 

Third-party reporting was also raised. We have 
heard a list of priorities. If somebody reported 
regularly that their neighbour or the guy across the 
street was smoking while he was taking the kids to 
school, would that result in an investigation? 
Would there be action on third-party reporting? 

William Hamilton: To come back to the point 
about duties and responsibilities, it happens all the 
time with pubs. They are workplaces, so we would 
respond if somebody was smoking there. If we 
were advised that a neighbour was regularly 
smoking while they were driving a car with a child 
in it, it would not be unreasonable for us to 
approach the individual and warn them that they 
had been observed and reported to us and that 
they should be mindful that they are committing an 
offence. I cannot see us taking formal enforcement 
action on the back of a third-party report. 

Assistant Chief Constable Higgins: Our 
position is similar. If we got a third-party report, we 
would be duty bound to do something with it. I 
envisage that it would simply be to contact the 
person who was allegedly committing the offence 
to highlight that it had been brought to our 
attention and to ask them not to do it. I do not 
envisage investigating in the traditional sense, as 
in taking statements from people and doing scene-
of-crime examinations on the car. Our response 
would have to be proportionate and pragmatic, 
which echoes what my colleague has just said. 

Brian Auld: I completely agree with what my 
colleagues have said with regard to reactive third-
party reporting. 

Earlier, I mentioned proactive third-party 
reporting, which would involve working with the 
motor industry to ensure that if, for example, 
someone who is doing an MOT on a car notices 
that there is evidence of children being transported 
in the car and someone smoking in it, an advisory 
notice will be given to the owner. I am not 
suggesting that that would be reported to Police 
Scotland or another authority; it would just be 
something that would come under the educational 
approach. 
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12:30 
Professor Britton: We have to remember that 

the ultimate aim of the bill is to reduce harm to 
young people and to protect their health. One 
would hope that all the stakeholders who are 
involved in taking the bill forward will remember 
that. A view should be taken that the issue is 
different from, say, running a red light, because it 
is to do with protecting the health and wellbeing of 
the occupants of a vehicle. 

The Convener: That is perhaps what the police 
have been saying to us all morning. We will take 
all of that away and consider it. 

I have a final question, following on from Bob 
Doris’s question about the exemption for vehicles 
that provide 
“human habitation for not less than one night”. 

How could that exemption be enforced? 

Assistant Chief Constable Higgins: Again, 
that is a difficult issue. If the vehicle was on a 
campsite, we would be able to see how long it had 
been there. If it was the cab of a lorry that was 
parked overnight in a lorry park, the issue would 
come down to assessing what we see in front of 
us at the time and applying a pragmatic, 
commonsense approach. 

I should say that I was just thinking out loud 
there. If I came across a child camping in a lorry 
overnight, there might be wider issues than simply 
smoking. I was trying desperately to think of an 
example. 

Brian Auld: The exemption applies to vehicles 
that are people’s homes, such as motorhomes. It 
does not apply to, for example, camper vans that 
have been rented by people who are travelling 
around, as they are already covered under the 
smoking ban that relates to such vehicles. 

The Convener: As there are no further 
questions, I thank all our witnesses for their 
attendance and the very good written evidence 
that they supplied. 

I will now close the meeting. Thank you all for 
your patience and participation. 

Meeting closed at 12:32. 
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11:47 
On resuming— 

Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 1 

The Convener: Agenda item 6 is our final 
evidence session at stage 1 of the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) 
Bill. I welcome Jim Hume MSP, who is the 
member in charge of the bill; Louise Miller, senior 
solicitor, office of the solicitor to the Scottish 
Parliament; and Stephen Fricker, assistant clerk, 
non-Government bills unit. 

Jim Hume wishes to make an opening 
statement. 

Jim Hume (South Scotland) (LD): Thank you, 
convener. Good morning, everyone. I thank the 
committee for inviting me to give evidence on my 
bill, which I introduced because I wanted to build 
on the successes of the Smoking, Health and 
Social Care (Scotland) Act 2005. The act has 
been overwhelmingly successful in changing 
behaviour in Scotland, with the result that we all 
now benefit from a safer and cleaner environment 
at work or when we eat out. 

The Scottish Government has the stated aim of 
having a smoke-free country by 2034, and my bill 
focuses specifically on the protection of children. 
Recent research has shown that 22 per cent of 13 
and 15-year-olds in Scotland are exposed to 
second-hand smoke more than once a week while 
in a car. 

As the committee has heard during its evidence 
taking, there is no safe level of exposure to 
second-hand tobacco smoke, which has been 
proven to have profound impacts on health. It 
particularly affects children, because of their 
immature respiratory systems. Outcomes can 
include sudden infant death syndrome, coughing, 
wheezing, asthma, respiratory tract infections such 
as pneumonia and bronchitis, and, of course, an 
increased risk of lung cancer. If that were not bad 
enough, it has been demonstrated that children 
who are exposed to second-hand smoke are more 
likely to take up smoking in later life. 

The concentration of second-hand smoke found 
in vehicles that contain smokers is higher than the 
concentration that would be found in the home or 
outdoors, because of the very enclosed nature of 
the space. Opening the windows and air 
circulation may reduce concentrations to a small 
degree, but they do not make the environment 
safe. 
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Most affected children have no other transport 
option or are too young to make other 
arrangements and are not empowered to change 
the behaviour of adults around them. Therefore, 
we have a moral duty to protect them from the 
immediate health impacts of second-hand smoke, 
give them the best start in life and support them to 
go on to lead healthy lives themselves. 

Nanette Milne: Good morning. You are 
probably aware that, last week, I raised issues of 
enforcement. I absolutely agree that it is not 
desirable for children—for anyone really, but 
particularly children—to be in an atmosphere of 
smoke or recent smoke, but supporters of the bill 
said last week that it is primarily an education 
issue. We need to educate people about the fact 
that it is not in the public health interest to smoke 
around children in an enclosed space. 

I am concerned about how the bill can be 
enforced. As I said last week, I have a tall 
grandson who is aged 15 and would easily be 
mistaken for an adult in a car. How would we go 
about identifying an offence? Do you anticipate 
that, if there were an accusation that an adult had 
smoked in a car with children, children who had 
been in the car would give evidence against, for 
instance, their mum or dad? 

Will you give me a little detail on how you 
envisage the practicalities of enforcement? That is 
important. 

Jim Hume: On enforcement, we can look at the 
seat belt laws and the laws on using mobile 
phones while driving. In 2013-14, Police Scotland 
detected more than 36,000 seat belt offences and 
34,000 mobile phone offences. That is 70,000 
overall in one year. Detection of offences under 
the bill would be similar to those offences. It would 
involve seeing someone smoking. It is pretty 
obvious when somebody smokes in a car. If a 
child is in the car, it is fairly obvious if they are a 
younger child; obviously, it could be more difficult 
if the child is 17 but it would not be impossible. 
Police Scotland said in its evidence last week that 
it was quite happy with differentiating between a 
person who is under 18 and a person who is not, 
as it does daily with juniors buying alcohol. 

Nanette Milne: It strikes me that enforcement is 
probably easier in relation to seat belts and mobile 
phones. We can see quite clearly whether people 
are wearing seat belts and, on mobile phones, we 
could have a record of when a particular call was 
made or when the phone was in action so that, if 
someone was accused of an offence, we could 
find some proof. I am not quite sure how we would 
prove in retrospect that someone was smoking 
when the car was stopped. I know that there would 
be residual particles, but could it be proved 
whether they had been produced very recently or 
sometime past? 

Jim Hume: It would relate to active smoking. 
We are not talking about there having been 
smoking in the car before the child got into it. That 
would be difficult to enforce. We are talking about 
the police noticing somebody who is smoking in 
front of them, which is similar to the situation with 
a seat belt—we can see whether someone is 
wearing a seat belt. The police would be able to 
use their best judgment. 

Nanette Milne: Someone put to me, not 
altogether facetiously, the point that someone 
might be chewing the end of a pencil or sucking a 
lollipop, not smoking a cigarette. 

Jim Hume: We can trust the professional 
judgment of the police to tell the difference 
between sucking a lollipop and smoking a 
cigarette. 

Nanette Milne: Does the bill cover e-cigarettes 
as well? 

Jim Hume: No. 

The Convener: The heart of the question is 
whether we need legislation if it is difficult to 
enforce. I am sure that you read Police Scotland’s 
evidence from last week. It does not have an 
appetite to be the only enforcement body. It will 
not patrol school gates or other places where 
adults might be smoking in cars. The matter is far 
down the list of priorities. I concede that most 
people are law abiding, and there is a strong 
message in that. However, if the law is not going 
to be enforced effectively, why do we need 
legislation? 

Jim Hume: We have seen that smoking in cars 
is still happening. As I said, 22 per cent of 13 and 
15-year-olds report being exposed to smoke. We 
have survey figures that show that 60,000 children 
are exposed to second-hand smoke in cars every 
week. 

Other countries that have enacted similar 
legislation have seen a marked difference. After 
similar legislation was introduced in Canada, there 
was a 33 per cent reduction in children being 
exposed to second-hand smoke. We have seen 
change come through the Smoking, Health and 
Social Care (Scotland) Act 2005, which had a 
knock-on effect in people’s homes. I expect that 
the bill would also have a knock-on effect in other 
areas of life without enforcement. As you say, 
convener, most people are law abiding. We are 
talking about changing the norms of behaviour. 

The Convener: Have you anything to say in 
response to Police Scotland’s evidence at last 
week’s meeting that it should not just be up to the 
police to enforce the legislation? 

Jim Hume: The police talked about using a 
partnership approach. My initial thought was that 
the police would do the enforcement because it is 
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difficult to see how local authorities could stop 
moving vehicles. However, I would be open to 
amendments that would allow the bill to be 
widened to enable local authorities to enforce the 
law for people in stationary vehicles. 

The Convener: The Police Scotland witnesses 
talked about the potential consequences of the 
legislation for a parent or a guardian of a person 
who is under 18 that, following the detection of an 
offence, the envisaged outcome would include the 
raising of a child concern form that would be 
shared with the named person. The suggestion is 
that that would support the getting it right for every 
child principles and the Children and Young 
People (Scotland) Act 2014. Did you envisage that 
the named person would become involved and a 
child concern form would be completed if a parent 
was smoking in a car with a child? 

Jim Hume: The police and the health agencies 
also said that they did not think that that would be 
a huge issue. It might be an issue, but it would be 
the same for any child protection issue. This is 
about protecting children. 

The Convener: I asked the police whether a 
child concern form would be raised if parents were 
caught speeding with children in the back of the 
car. I would have thought that that was also pretty 
dangerous. It is interesting territory. 

Richard Lyle: At the last two evidence 
sessions, I identified myself as a smoker. I smoke 
in my car but not when my grandchildren are in the 
car, and I make sure that the car is well ventilated 
before I even pick them up. 

I have a couple of questions along the same 
lines that the convener took. The chap from the 
Freedom Organisation for the Right to Enjoy 
Smoking Tobacco said that the bill is the thin end 
of the wedge. He said that you are targeting 
people who smoke in their cars when there are 
children in them, but that eventually someone will 
move on to say that nobody can smoke in their 
car, even if there are no kids present. What do you 
say to that? 

Jim Hume: The bill is very clear and extremely 
tight. It is about the protection of children only. If 
people want to smoke, wherever they want to 
smoke, that is fine. The bill is purely about 
protecting children. It cannot be amended in any 
way that would make it an offence for people to 
smoke in cars without children. I can see nothing 
on the horizon that would tweak the bill in that 
way. 

Richard Lyle: We are talking about children in 
cars. What about the same children who are sitting 
in their house at night time when their two parents 
are smoking? Thirty years ago, both my wife and I 
smoked in the house. I no longer smoke in the 
house; because of my grandchildren, I smoke 

outside. I see a lot of people doing that nowadays. 
What happens to the person who cannot smoke in 
their car, because their kids are there, but who can 
smoke in their house? Will we next have a law to 
say that people cannot smoke in their house? 

12:00 
Jim Hume: As I said, the bill could not be 

amended to make it cover what people do in their 
house. It is purely about what happens in a 
vehicle, which is a very enclosed space. Children 
have no option but to go into that car for their trip 
to wherever—sometimes, bizarrely, the trip is to 
do sports. 

The British Lung Foundation’s evidence showed 
that smoking particles were 11 times thicker in a 
car than they were in a pub. That is quite a 
difference. Of course, the ban in cars may make 
people think twice about smoking at home when 
the kids are there, which would be great. However, 
any legislation to stop a person smoking in their 
house, which is a private space, would be 
unenforceable. 

Richard Lyle: I sincerely hope that you are right 
that such legislation will not come. 

As the convener said, the police said last week 
that they would be happy to lend a hand if the bill 
is passed but that they are not too happy about 
the bill itself. If I remember rightly, reference was 
made to them taking their eye off terrorism and so 
on in order to look around for someone smoking in 
a car. I liked the other comment that was made 
about tinted windows making it impossible to see 
whether a child is in a car. I have two child car 
seats for my grandkids, and you can see if they 
are in the car. 

FOREST said that the police, traffic wardens, 
community cops and wardens, environmental 
health officers—if a car was parked in a car park—
and the public would be involved in reporting. 
Indeed, everyone will start reporting people who 
they see smoking in cars. Is that not a bit over the 
top? 

Jim Hume: My bill initially called for the police 
alone to enforce it. The Government has said that 
it would consider lodging an amendment on the 
role of local authorities and community wardens 
and so on. Therefore, it would be up to the 
Government to justify that. I would be quite happy 
for more people to be involved in enforcing the 
legislation. 

Every week, 60,000 children are exposed to 
second-hand smoke in cars. We know the long-
term effects of that. We know that young children 
will smoke in later life if they are exposed to 
second-hand smoke in cars. We know the 
socioeconomic and health inequalities that that 
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causes. We must act. Last week, Police Scotland 
and the Law Society of Scotland said that the 
legislation is necessary. 

The amount of enforcement needed would not 
be drastic. As has been shown in other countries, 
once legislation is in place, huge differences in 
people’s behaviour have been noticed. In South 
Australia, following legislation, around 88 per cent 
of cars are smoke free. In Canada, as I have said, 
there was an almost immediate 33 per cent 
reduction once the legislation was introduced. 

Dennis Robertson: Good afternoon, Mr Hume. 
I support the whole idea of ensuring that children 
are not exposed to second-hand smoke. However, 
I have a problem about an aspect of enforcement, 
which Nanette Milne mentioned. Say someone is 
having a cigarette while they are parked up waiting 
to collect their child from school. That child will be 
exposed to second-hand smoke once they get into 
the car even after that person has finished 
smoking. We know that, even if you dissipate the 
smoke by ventilation, the chemicals will be there 
for quite some time. The legislation will not protect 
those children at all. Would it not be better to raise 
the education and awareness of the harms of 
exposing children to smoke, rather than imposing 
legislation that—at the moment, anyway—would 
appear to be unenforceable? 

Jim Hume: As we have seen from other 
countries, a ban has been enforceable, so I would 
dispute that. What we have seen is that legislation 
has acted as a deterrent and behaviour has 
changed, which is what we all want. We do not 
want loads of people to be criminalised. 
Legislation is there as a deterrent and we know 
that it changes behaviour. We have all the 
evidence in front of us that legislation in other 
countries has changed behaviour.  

You are quite right that, if someone has just 
been smoking in a car, the toxins will still be there. 
Just because smoke cannot be seen does not 
mean that the toxins are not there. There are 
about 50 toxins in tobacco smoke, some of which 
are carcinogenic, and they cause such damage. 
Physically seeing whether someone is smoking in 
a car is fairly easy and, even with tinted glass, a 
young child in the back is obvious too. We know 
from the evidence provided by the University of 
Aberdeen that there are 60,000 journeys every 
week in which a child is exposed to smoke, which 
is a phenomenal amount. After the 2005 act, there 
was a significant drop in smoking, but over the 
past years that has levelled out so the evidence 
for legislation is very strong.  

Dennis Robertson: You have said that the bill 
will impact on people’s behaviour, which is a good 
thing. However, you have also said several times 
today that the bill is very tight. Given the 
restrictions in your bill, I find it difficult to see how 

we are going to achieve the outcomes that you are 
looking for through legislation. Are you hopeful, 
therefore, that there will be an education 
programme under the guidance? The bill is 
somewhat flawed, because the issue is really 
about education and awareness rather than 
enforcement. 

Jim Hume: In the financial memorandum, we 
have costed an education programme, related to 
the Scottish Government’s take it right outside 
programme. The fact that the bill has gained so 
much media attention will already have changed 
people’s attitudes.  

We know that preventing smoking in cars 
requires education, but that has been going on for 
decades. The dangers of second-hand smoke 
have also been known for decades, but still we 
have 60,000 children every single week in 
Scotland being exposed to second-hand smoke. 
We know the dangers that that poses to their 
health. They have no choice over whether to go in 
that car; they cannot decide to hop on the bus, get 
a taxi or take the train or the tram to school. They 
have to go in that car.  

We know from Dr Rowa-Dewar from the 
University of Edinburgh, who gave evidence to my 
consultation three years ago, that smoking in cars 
also causes great stress for children. Children are 
in the back of a car, being exposed to smoke. 
They cannot hold their breath for 10 minutes. They 
know the dangers of being exposed to that smoke, 
and the stress that that gives them is marked. 

Dennis Robertson: You are continuing to cite 
the evidence, and I appreciate all the evidence 
that is there and certainly that from the University 
of Aberdeen and the British Lung Foundation. I 
understand all that and the impact that second-
hand smoke has on children and their behaviour 
later in life. The issue is about education and 
awareness and I am trying to tease out whether 
legislation is absolutely necessary. You say that 
you do not want to criminalise people. Is it not the 
case that legislation is not appropriate to take this 
message forward? 

Jim Hume: The Law Society thought that 
legislation was necessary. Police Scotland stated 
to the committee that legislation is necessary. We 
have not seen a reduction in smoking with kids in 
cars to any significant extent. It is still very 
prevalent.  

People still believe that opening the window 
makes a difference, but we know that it makes no 
real difference. Dr Sean Semple, who is seen as 
the leading expert in this area, at least in the UK, 
said in conversation that the highest reading of 
density of smoke particles in a car that he had 
recorded was taken when the window was ajar. 
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The current system is not working, so we need the 
back-up of legislation to make progress. 

Mike MacKenzie: I support the general 
principles of the bill, but I have some concerns 
about enforcement, which are similar to those that 
Nanette Milne raised. I understand that the system 
that the bill proposes will operate on the basis of a 
fixed penalty. From my questioning of Police 
Scotland last week, I was not reassured that it 
would not feel under some pressure to produce a 
set of enforcement statistics—I know that some of 
your colleagues are on record as complaining 
about the target-driven culture in Police Scotland. 
That could give rise to some injustices. 

Given that we are talking about fixed penalties, 
which are a form of summary justice that many 
people would not challenge in court, and given 
that I understand—although I could be wrong—
that a penalty in the order of £100 is being 
considered, do you accept that it is inevitable that 
there will be some injustices? Do you accept that 
such a penalty would have a disproportionate 
impact on people of slender means, such as 
pensioners? Given that you have just described 
that the bill’s biggest effect will be in changing the 
culture, do you not think that that supports the 
case for having a fixed penalty of £10 or £20? 

Jim Hume: My initial consultation included a 
figure of £60, which is the same level as a spot 
fine for not wearing a seat belt or for using a 
mobile phone while driving—that was the rationale 
for making the fine £60. During the consultation 
process, the figure was changed to £100, which is 
the level of fixed penalty that the bill provides for. 

You mentioned socioeconomic factors and 
health inequalities. We know that poor health and 
smoking are much larger issues in some 
socioeconomic groups. I reiterate that the bill is 
about protecting children from second-hand 
smoke damage at a very vulnerable age, which, 
as well as causing immediate problems, can lead 
to problems in the future. 

Mike MacKenzie: I am a bit disappointed that 
you are not more concerned about potential 
injustices, but I will move on. 

When it gave evidence last week, the Law 
Society of Scotland seemed to suggest that the 
liable person should be the driver. I am not quite 
clear whether it would be the smoker or the driver 
who would be liable, so perhaps you can clarify 
that. I was a bit concerned about the idea that it 
would be the driver, because if I gave Richard Lyle 
a lift in my car and he lit up a cigarette while we 
were on a motorway, where I could not stop or 
kick him out the door— 

Richard Lyle: You would never do that. 

Mike MacKenzie: No, I would not; I am just 
dramatising to make my point. I am concerned 
that, if an eagle-eyed policeman happened to spot 
that, I as the driver would be liable. Again, I feel 
that that would give rise to an injustice. Will you 
clarify the situation? Do you think that the driver 
ought to be liable, or should the smoker and the 
driver be liable? 

Jim Hume: I can clarify that it is the adult who is 
smoking who will be liable. This is a health issue. 
Under the bill, it is only the adult who is smoking 
who will be liable. If that adult is the driver, that is 
fine, but if they are a passenger, they would still be 
liable. I think that the driver has enough to do in 
driving his car; it should not be down to him to stop 
other adults smoking in his car. The bill makes it 
clear that the adult who is smoking will be liable. 

Other people have talked about other issues. I 
know that the situation is different south of the 
border, where the driver is liable—it is a motoring 
offence. The offence that I am proposing is a 
health offence. It is the health of children that we 
are trying to look after. The adult who is smoking 
will be liable, whether they are a passenger or the 
driver. 

Mike MacKenzie: Thank you. 

The Convener: Nanette Milne has a 
supplementary question. 

Nanette Milne: Something has just come into 
my head. Everyone is talking about children in 
terms of small children in car seats and so on, and 
the responsibility of the driver or passengers. 
Correct me if I am wrong; I know that it is illegal for 
those under 18 to buy cigarettes but I am not sure 
that it is illegal for someone under the age of 18 to 
smoke. Suppose a 17-year-old passenger in a car 
was smoking and he was the only one in the car 
who was under 18. Would he be committing a 
criminal offence? It is the upper age limit that is 
bothering me. 

12:15 
Jim Hume: We had a lot of debate about that 

very point. My initial proposal was for 16 years of 
age in that regard, so it would have applied to 
those aged 15 or under. However, it came out in 
the consultation process that it is illegal, as you 
correctly pointed out, for those aged 17 or under to 
buy cigarettes. The Law Society considered 
anyone aged 18 to be an adult and someone aged 
17 to be a junior. The decision was to have the 
provision in the bill coincide with that view of those 
aged 18 to make it simpler. You are asking 
whether somebody aged 17 would be liable, but 
my bill suggests that they would not. I do not want 
to criminalise children and a 17-year-old is a child. 
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Nanette Milne: So the driver in such a case 
would be guilty of allowing a 17-year-old to smoke 
in his car, but the 17-year-old would not be guilty if 
they were the only child in the car. 

Jim Hume: No, if the driver or any person who 
was 17 was smoking, they would not be liable, 
because the provision is for those aged 18 and 
over. 

Nanette Milne: But the driver would be liable. 

Jim Hume: Sorry, but can you clarify what age 
of driver you mean? 

Nanette Milne: If a 17-year-old was smoking, 
he would not be guilty of an offence but the driver 
would be. 

Jim Hume: If the driver were 18 or above. 

Nanette Milne: An adult driver. 

Jim Hume: The driver would not be committing 
an offence; only the smoker would be, if they were 
18 or older. 

Nanette Milne: I am still a bit confused. I will 
think about that one. 

Jim Hume: Quite right. 

Richard Lyle: Can I clarify something that you 
said in reply to Mike MacKenzie, Mr Hume? If the 
police stopped a car in which the driver was not 
smoking, his wife in the front with him was 
smoking, and there were two kids in the back, 
would we be talking about one ticket and one £100 
charge for the driver, or would we be talking about 
a £100 charge each for the driver and his wife? 
Who gets charged? 

Jim Hume: You suggest that the driver is not 
smoking and is over 18, that the wife is smoking 
and is over 18, and that there are two children in 
the back. 

Richard Lyle: Yes. 

Jim Hume: Only the wife over 18 would be 
charged. 

Richard Lyle: She would be charged. Thank 
you. 

Rhoda Grant: I will ask about the exemption for 
vehicles that are used as a home. I am bit 
concerned about that being a loophole. The bill 
uses the phrase “human habitation”, but that does 
not necessarily say that the vehicle is a mobile 
home; the bill’s provisions would apply to a vehicle 
of any kind that is used for 
“human habitation for not less than one night”. 

Would someone sleeping overnight in a car be 
exempt? Could that not be used as a loophole? 
How would it be proved that a car had been used 
for “human habitation”? 

Jim Hume: Again, it would be up to the police to 
interpret. I have it in the bill that it would be 
“for not less than one night”. 

A car that is parked up and has somebody 
sleeping in it would not be exempt—that is quite 
tight in the bill. I wanted to be very careful that I 
was not legislating for what happens in people’s 
homes, which is why I have the exemption for 
motor homes. As we know, some people use 
motor homes for their living accommodation or for 
living in when on holiday. For me, that means that 
they are exempted from the bill’s provisions. Of 
course, if they were using the motor homes to 
drive around, as we would drive a normal private 
motor vehicle, then they would not be exempt. The 
bill is quite clear in that regard. 

Rhoda Grant: Would it not be easier to refer in 
the bill to a “motor home” rather than to a vehicle 
used for “human habitation”? 

Jim Hume: I would not want to see somebody 
exempted who was driving their motor home day 
in, day out. They would be exempted only when 
they used the motor home for living in and 
sleeping. 

Rhoda Grant: If someone was living in a normal 
car— 

Jim Hume: They would not be exempted. That 
is quite clear in the bill. 

Rhoda Grant: Okay. 

Colin Keir (Edinburgh Western) (SNP): Good 
afternoon, Mr Hume. 

Jim Hume: Good afternoon, Colin. 

Colin Keir: The terminology surrounding 
convertible vehicles has had me confused 
because there are so many different types. It is 
possible for a convertible vehicle to run with the 
windows up at the sides, and the air that is coming 
across what would otherwise be the roof may 
force any particulate smoke down. How do you 
determine what is a convertible and exempt 
vehicle? 

Jim Hume: I think that there has been some 
confusion at the committee on that point. In my 
bill, there is no exemption for convertible motor 
vehicles. The Scottish Government has talked 
about such an exemption and I have discussed 
the matter with it. It seems quite soft on that, but I 
completely agree with you that putting the 
windows up and taking the roof down can still 
cause quite a lot of issues with second-hand 
smoke. My bill is clear that there is no exemption 
for convertible vehicles whatsoever and, to be 
honest, I will be sticking to that. 

Colin Keir: In an earlier answer to one of my 
colleagues, you mentioned the ability to see 
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through tinted windows. Usually, it is the rear 
window that is tinted. Most models of car have 
clear windows for the driver and the passenger in 
the front. You seemed to suggest that it is easy to 
determine who is in the back, but I am not sure 
that I agree. Since the issue was brought up some 
time ago, I have been amazed by how often I have 
looked into vehicles as people have driven past 
me and found that it is not that easy to determine 
who is in the back. The enforcement issue comes 
down to identification, but the police see difficulties 
and so do the local authorities, in part. How 
confident are you that what you propose is 
feasible? 

Jim Hume: Just to clarify, I note that the 
windscreen and the side windows at the front 
cannot be tinted to any great degree. That is illegal 
because it causes issues with drivers seeing 
properly in certain light conditions. 

Colin Keir: The same issues exist with looking 
in at the back. 

Jim Hume: As I said, the front windows must be 
clear, so there is good vision into half of the 
vehicle. Of course it is more difficult to see through 
smoky glass and to see what happens in the back 
of a van, but even with that knowledge the local 
authorities and Police Scotland realise and have 
stated that the bill is necessary. Again, the 
evidence from other countries—you will have a lot 
of it in your papers—shows that the change in 
people’s behaviour when such legislation comes in 
is phenomenal. That is what the bill is about. 

Stephen Fricker (Scottish Parliament): I think 
it is important to state that the committee seems to 
be focusing on vehicles that are in motion. The bill 
does not apply only to such vehicles; it also 
applies to stationary vehicles. 

Last week, Police Scotland mentioned that it will 
focus on its principal duties of road safety. Part of 
those duties might involve, in the interests of road 
safety, looking out for potential offences. Officers 
could pull a motorist over, for example, in relation 
to one offence, and when the motorist has pulled 
over it may become clear to the officers that there 
are young children, or under-18s, in the back and 
that an adult is smoking. There is nothing in the bill 
to say that the police officer or the enforcement 
officer cannot draw the adult’s attention to the fact 
that they were smoking and potentially committing 
an offence, or that they cannot go through the 
process of issuing a fixed-penalty notice. The 
system works in the United States. Under a lot of 
legislation there, smoking in cars has been put 
forward as a secondary offence. 

If a vehicle is stationary and an officer can 
determine that an offence is being committed, they 
will be able to issue a ticket. 

Colin Keir: I am not disagreeing that it could 
become a secondary offence; I am just thinking 
about people’s ability to look inside vehicles 
clearly and see that that is happening. I 
understand that there is the driving element as 
well—I take on board what you are saying about 
stationary vehicles and secondary offences, but I 
do not think that that was the argument that was 
being faced. 

Jim Hume: I hate to repeat things, but I will 
repeat myself. In 2013-14, 36,000 breaches of the 
seat belt law were detected, and those seat belts 
would equally have been in the back and in the 
front. It will be more difficult to see inside a car if it 
has dark, smoked glass, but that does not mean 
that it will be impossible. As I have said several 
times before, we know that the legislation that has 
been introduced in other countries has changed 
behaviour, and the bill is all about the protection of 
children. 

The Convener: That is what the police said. 
They will enforce seat belt law for traffic safety and 
so on—that is their remit. However, they told us 
that they are not empowered to deal with a health 
matter. That was a basic plea, was it not? 

Jim Hume: Yes. Road traffic is an immediate 
health matter, because it can result in people 
being hurt, whereas the bill deals with a longer-
term health matter whereby hurt is done over 
many years. 

The Convener: The issue is enforcement, 
though. 

Jim Hume: Nobody would expect the police—
as some media have reported—to move their 
resources from dealing with a serious criminal 
offence to stopping people smoking. The evidence 
that I got from the police is that they would enforce 
the legislation as part of their normal duties. 

The Convener: The evidence that we can go 
with is what was put on the record last week. You 
can familiarise yourself with that. 

Bob Doris will ask the last question before we 
move to our next item of business, which will be 
discussed in private. 

Bob Doris: Mr Hume, I want to give you the 
opportunity to respond on the record to another 
aspect of the written evidence that we have 
received. Some of the written submissions have 
suggested that the bill could extend to those who 
are over 18 but who could be determined to be 
vulnerable adults, whether because of learning 
disabilities or because of whatever groups they 
belong to. When we draft our stage 1 report, we 
will consider all the submissions that we have 
received, so I give you the opportunity to put on 
record how you feel about that proposal. 
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Jim Hume: It is absolutely wrong that any 
vulnerable adult should be exposed to second-
hand smoke in cars. They are very similar to 
children in that they probably do not have the 
option to go on public transport and so on. It is 
something that we considered in great depth 
before we started this journey, and our concern 
was about how the police could identify someone 
as a vulnerable adult. It can be quite a bit more 
obvious that someone is a child than that they are 
a vulnerable adult, so we decided to leave that 
group out of the bill in order to give it a better 
chance of being passed. I hope that people will 
take the message on board and not smoke when 
there are vulnerable adults present in their car, but 
that is not part of the bill. If someone wants to 
lodge an amendment on the issue that would 
strengthen the bill, I will be happy to look at that. 

Bob Doris: Thank you. I just wanted to get that 
on the record. 

The Convener: We do not have any more 
questions. I thank you all for your attendance and 
for giving us your evidence. 

Jim Hume: Thank you. 

The Convener: We previously agreed to take 
our next item of business, item 7, in private. 

242



DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

16th Meeting, 2015 (Session 4) 
 

Tuesday 12 May 2015 
 
Present: 
 
Nigel Don (Convener) John Mason (Deputy Convener) 
Margaret McCulloch John Scott 
Stewart Stevenson 
 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: The Committee 
considered the delegated powers provisions in this Bill at Stage 1 and agreed the 
contents of a report to the Health and Sport Committee. 
 
 

  

243



DELEGATED POWERS AND LAW REFORM COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

25th Meeting, 2015 (Session 4) 
 

Tuesday 15 September 2015 
 
Present: 
 
Richard Baker Nigel Don (Convener) 
John Mason (Deputy Convener) John Scott 
Stewart Stevenson 
 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: The Committee 
noted the response from the Member in charge of the Bill to its Stage 1 report. 
 

244



5  12 MAY 2015  6 
 

 

Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 1 

10:26 
The Convener: The purpose of agenda item 4 

is for the committee to consider the delegated 
powers in the Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill at stage 1. 

The schedule to the bill sets out a scheme 
under which a fixed penalty may be applied for as 
an alternative to a prosecution under the criminal 
law. Paragraph 8 confers power on the Scottish 
ministers to make regulations about the 
application of the proceeds of fixed penalties, the 
keeping of accounts and the preparation and 
publication of statements of account relating to the 
proceeds. The proposed parliamentary procedure 
is the affirmative procedure, given that the power 
relates to the use of public resources. 

The committee may consider that the 
justification for using the affirmative procedure 
appears sound when it is applied to regulations 
concerning how the proceeds should be defrayed, 
but in so far as the power relates to the 
administrative matter of the keeping of accounts 
the committee may take the view that it would not 
be an effective use of parliamentary time to 
require it to be subject to the affirmative 
procedure. 

Does the committee wish to recommend that the 
negative procedure would provide a more 
appropriate form of scrutiny with regard to the 
administrative matters that are dealt with in 
paragraph 8(b)? 

Members indicated agreement.  

The Convener: Is the committee otherwise 
content with the power? 

Members indicated agreement.  

The Convener: Is the committee content with 
the other powers in the bill and the associated 
procedure? 

Members indicated agreement.  

The Convener: The next meeting will be next 
Tuesday. 

Meeting closed at 10:28. 
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Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 1 

13:12 
The Convener: The purpose of agenda item 8 

is for the committee to consider the response of 
the member in charge of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill to the 
committee’s stage 1 report. Do members have any 
comments? Or are we content to note the 
response and, if necessary, to reconsider the bill 
after stage 2? 

Members indicated agreement.  
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12th Meeting, 2015 (Session 4) 

 
Wednesday 22 April 2015 

 
Present: 
 
Malcolm Chisholm Kenneth Gibson (Convener) 
John Mason (Deputy Convener) Mark McDonald 
Jean Urquhart 
 
Apologies were received from Richard Baker, Gavin Brown. 
 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill (in private):  
The Committee agreed its approach to the Financial Memorandum. 
 

 

247



 
 
 

 
 
 

Jim Hume MSP 
MSP for South Scotland 

 
05 October 2015 

 

Parliamentary Office, The Scottish Parliament, Edinburgh, EH99 1SP  
E. jim.hume.msp@scottish.parliament.uk  

T. 0131 348 6703    F. 0131 348 6705 
Facebook.  Jim Hume LiberalDemocrat  

Twitter.   jimhumeLibDem  
(the Scottish Parliament is not responsible for the content of these websites) 

 

Duncan McNeil MSP 
Convener, Health and Sport Committee 
c/o Clerk to the Committee 
T3.60 
The Scottish Parliament 
Edinburgh  
EH99 1SP 
 
 
Dear  
 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

I am writing in connection with the Health and Sport Committee’s report on my Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) Bill at Stage 1. I wish to express my thanks to 
the Committee for its scrutiny of the Bill, and am pleased to note the Committee’s support for the 
general principles and its recommendation that the Scottish Parliament agrees to them. 

There are three areas within the Committee’s report on which it seeks my views. 

1. Applicable persons (paragraphs 14 – 16 and 57 – 65) 
In paragraph 65, the Committee states that it is “persuaded on balance that making the driver and 
the smoker liable for the offence is the sensible approach”. 
 
I have been keen from the outset to ensure that the policy is directed at addressing the adverse 
health impacts on children of being exposed to second-hand tobacco smoke within the confines 
of a vehicle. As the Committee has recognised, I have sought to make the Bill as uncomplicated 
as possible and easy to enforce. 
 
While I note the Committee’s position that making the driver liable for the offence would provide 
consistency with the approach south of the border and would bring the Bill into line with other 
duties on drivers, I believe that introducing such a liability adds unnecessary complexity and 
deflects attention away from the serious health impacts on children. 
 
Seatbelts are there to protect the safety of passengers in relation to risks – like accidents – that 
only the driver can have control over. It is reasonable in that context to say that the responsibility 
lies with the driver. 
 
But where an adult passenger is smoking in the vehicle when a child is present, the health 
impacts on the child are unrelated to anything that the driver is doing. I believe that expecting the 
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driver to intervene in such a situation is, if anything, more likely to increase the risk of an 
accident, by distracting the driver’s attention from the road. 
 
The parallel referred to by Glasgow City Council quoted in the Committee’s report does not seem 
appropriate to me, given that licensees run businesses which are subject to ongoing regulation. 
The average driver is, in the main, going to be an ordinary private individual. 
 
This is not an issue that had arisen during my consultation on the Bill or throughout my 
discussions with the Scottish Government. I am grateful to the Committee for raising this point, 
however I note that I do not intend to amend the Bill to make the driver liable for the offence.  
 
2. Penalty (paragraphs 18 and 72 - 78) 
The Committee seeks views on “whether an alternative [to the fixed penalty] arrangement, such 
as an education programme, could be put in place”.  
 
Whilst I acknowledge the Committee’s view that this may mitigate any disproportionate impact on 
people in deprived communities, I think it could be disproportionate given the relatively low 
numbers of Fixed Penalty Notices anticipated.  It could potentially become an overly bureaucratic 
option with limited positive impact.  
 
I envisage that the legislation will be supported by a high profile advertising campaign which will 
serve to i) educate people about the dangers of smoking in vehicles in the presence of children 
and ii) inform them about the introduction of the new law/regulations. My discussions with the 
Scottish Government have suggested that such a campaign would be similar to the “Take it Right 
Outside” campaign and the campaign towards the end of 2014 in relation to the change to the 
drink-drive limit. 
 
3. Scottish Government’s proposed amendment to the Bill’s commencement date 
(paragraphs 93, 94 and 101) 
In my discussions with the Scottish Government, I have been reassured that any amendment to 
allow commencement on a date provided in regulations, so that it can be coordinated with the 
public awareness campaign (referred to above), would be supported by a public commitment 
from Scottish Ministers to commence the provisions within six months. On that basis, I intend to 
support a Scottish Government amendment. 
 
Yours sincerely  

 
 
Jim Hume MSP 
South Scotland (Scottish Liberal Democrats)  
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Parliamentary Year 5, No. 39 Session 4 
 

Meeting of the Parliament 
 

Thursday 8 October 2015  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: Jim Hume 
moved S4M-14437—That the Parliament agrees to the general principles of the 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill. 
 
After debate, the motion was agreed to (DT). 
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Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 1 

The Presiding Officer (Tricia Marwick): The 
next item of business is a debate on motion S4M-
14437, in the name of Jim Hume, on the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) 
Bill. 

15:06 
Jim Hume (South Scotland) (LD): I am 

delighted to open this afternoon’s debate on the 
Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill. 

I take this opportunity to thank the Health and 
Sport Committee, the Finance Committee and the 
Delegated Powers and Law Reform Committee for 
their robust scrutiny of the bill. The bill would not 
have reached this stage without the invaluable 
input of all those who advocate for a healthier 
Scotland and those individuals and organisations 
who have been working so hard with me to get the 
bill to this point. 

The bill provides a major step in the direction of 
enabling children and young people to have 
healthy lives. It enables them to improve their 
health prospects and encourages healthy habits 
for the rest of their lives. The bill is also in line with 
the Scottish Government’s stated goal of having a 
smoke-free Scotland by 2034, as it set out in its 
tobacco control strategy. I thank the former and 
current Ministers for Public Health for their open 
and constructive dialogue to date and look forward 
to continuing discussions after today’s debate. 

It is estimated that, each week in Scotland, 
60,000 children are exposed to second-hand 
smoke in cars. Numerous studies and reports 
have shown that there is no safe level of exposure 
to second-hand tobacco smoke. In fact, in cars, 
the concentration of second-hand smoke toxins 
can be more than 11 times as high as in a pub. 

Second-hand smoke has proven and profound 
impacts on health, particularly on the health of 
children because of their immature respiratory 
systems. Children suffer because of second-hand 
smoke. As many as 800 children across the 
United Kingdom visit the doctor each day as a 
result of ill health linked to second-hand smoke. 
They can develop coughing, wheezing and 
asthma, and respiratory tract infections such as 
bronchitis and pneumonia, and they have an 
increased risk of lung cancer. 

The purpose of the bill is straightforward. It is to 
protect our children from the harmful effects of 
exposure to second-hand smoke. To do that, the 
bill targets only motor vehicles, where the 

concentrations of harmful particles from smoke are 
some of the most significant. The bill will make it 
an offence for anyone aged 18 or over to smoke in 
a private vehicle when anyone under the age of 18 
is also present and when the vehicle is in a public 
place. That approach aims to encourage all adult 
occupants of a vehicle to think twice before 
lighting a cigarette and to take responsibility for 
the potential health impacts of their decision to 
smoke when there is a child in the car. 

To remove doubt and undue penalisation, in the 
case where the smoking adult is not the driver of 
the vehicle, the driver does not commit an offence 
for failing to prevent smoking in the vehicle. That is 
different from the regulations that came into effect 
in England and Wales last week. As is set out in 
the policy memorandum, I believe that making the 
driver liable for the offence is unhelpful. The goal 
of the bill is to protect the health of children and 
any unnecessary element could risk moving the 
focus away from that goal. We have seen such 
legislation implemented in some US states as well 
as in parts of Canada and Australia. 

In its report, the Health and Sport Committee 
suggests that making the driver liable would bring 
the bill in line with other duties on drivers such as 
seat-belt legislation. However, that legislation is 
designed for the safety of vehicle occupants in 
relation to risks such as accidents that only the 
driver has control over. My bill is about providing 
children with protection from adverse health 
effects that are unrelated to anything that the 
driver is doing. Additionally, I believe that it is 
unreasonable to expect the driver to be able to 
control the behaviour of other adults in the vehicle, 
given that the driver’s focus must always be on the 
road. Of course, if the driver is the person 
smoking, they will be committing an offence. 

Smoking in a vehicle can generate high levels of 
airborne particles due to the small volume of air in 
the vehicle and the potential for it to be recycled 
without filtering. Even if someone is smoking in a 
vehicle with the roof down or the windows open, 
they are in close proximity to other occupants of 
the vehicle. For that reason, the bill makes no 
exception for people in a convertible vehicle who 
are smoking in the presence of a child. The Health 
and Sport Committee notes in its report that 
“A key factor that will impact on the success of this Bill is 
the clarity of the legislation”. 

Aside from the fact that the law will apply in 
Scotland where, sadly, there are not many 
opportunities to drive around in convertibles with 
the roof down, I believe that the approach that is 
being taken provides the necessary clarity for 
enforcement agencies. 

As an additional clarification, I confirmed to the 
committee on 23 June that there is no desire or 
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intention to legislate on what people do in their 
homes. For that reason, the bill provides an 
exception for people using a vehicle that is 
“designed or adapted for human habitation” 

and which 
“is being used for that purpose”. 

In other words, the exception applies only while 
the vehicle is being used in the same way as a 
person uses their house, and not while it is being 
used exclusively for the purpose of transportation. 
That ensures that people who may habitually 
reside in motorhomes, and those such as 
holidaymakers who may reside in vehicles on an 
occasional basis, are not committing an offence if 
the vehicle is being used as accommodation at 
that time. 

The penalty for those who are found guilty of an 
offence is clearly set at level 3 on the standard 
scale. A fixed-penalty scheme will be available, 
which I anticipate will be the principal means of 
enforcement. Provisions for the fixed-penalty 
scheme are set out in the schedule to the bill. In 
many respects, the provisions are similar to those 
set out in schedule 1 to the Smoking, Health and 
Social Care (Scotland) Act 2005, to which I 
referred during the policy development stage of 
my bill. However, the bill includes two specific 
provisions that I believe are clearer than those 
provided in the 2005 act. 

The first is that schedule 1 to the 2005 act does 
not specify the amount of the penalty for smoking 
in public places. Instead, it simply provides 
ministers with the power to prescribe the amount 
in secondary legislation. That amount, which was 
set in 2006, is £50. In my view, a penalty of £50 is 
not strong enough to deter everyone and does not 
do enough to properly raise the profile of the 
danger that is caused by second-hand smoke. 
Those views came through strongly in responses 
to my consultation. With that in mind, the schedule 
to my bill sets the amount of the fixed penalty at 
£100, with a power for Scottish ministers to vary it 
through regulations. 

However, my bill does not provide for an early 
payment discount, which I believe would be 
unnecessarily complex in a measure that is 
designed to protect children’s health. The penalty 
should act as a deterrent. People with a greater 
disposable income may not be deterred if they 
think that they can get away with a reduced 
payment on more than one occasion. 

I believe that those factors, taken together, 
provide clarity for all parties. Anyone who is issued 
with a fixed-penalty notice should pay the set 
penalty of £100 within 29 days. Failure to pay 
within the time period will leave an individual liable 
to prosecution. The legislation is not about raising 

revenue or forcing people to stop smoking. It is 
designed purely to prevent acute exposure of 
children to second-hand smoke and put an end to 
the anxiety to which they are subjected. 

The bill currently provides that the measures will 
be enforced by Police Scotland. Following the 
committee’s evidence sessions and its report, and 
after discussions with the Scottish Government, I 
believe that there is merit in adopting a joint 
enforcement approach between Police Scotland 
and local authorities, and I am happy to work with 
the Scottish Government on strengthening that 
part of the bill. 

Questions about how enforceable the legislation 
might be were also brought up during the 
consultation, but Assistant Chief Constable 
Higgins noted in oral evidence to the Health and 
Sport committee that 
“it is better to have the ability to do something and use it 
rarely than not to have the ability to do it at all.” 

Police officers are entrusted with exercising 
common sense, pragmatism, professional 
judgment and discretion in determining what 
approach to take when enforcing the law, 
particularly in instances where age is a 
consideration. Assistant Chief Constable Higgins 
noted that 
“officers make judgment calls constantly—every minute of 
every day—in deciding what action to take or not to 
take.”—[Official Report, Health and Sport Committee, 16 
June 2015; c 59, 50.] 

The committee noted in its report that police 
officers have experience in assessing the age of 
teenagers, such as in circumstances when they 
are in possession of alcohol. I see no reason why 
officers could not apply the same discretion, 
experience, and professionalism in relation to this 
legislation in instances where there might be doubt 
about the age of car passengers. 

Although enforcement of the law is an 
operational matter for enforcement agencies, I 
think that they have an important role to play not 
just in applying the law but in educating people 
about it and reminding them of it. However, I note 
that legislation and education are not mutually 
exclusive. As the committee said in its report, 
“education campaigns alone have not succeeded in 
protecting children from exposure to second-hand smoke in 
vehicles”. 

Legislation can complement education where 
education has not succeeded. It is an effective 
deterrent that can bring about a positive culture 
shift. We need only look at the impact of the 
legislation on smoking in public places to note that 
attitudes to that have changed enormously since 
the 2005 act was implemented. The 2005 act was 
coupled with a high-profile campaign that 
educated people about the dangers and made 
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them think twice about their actions. In many 
cases, it is not the fear of being caught that 
changes people’s behaviour but the concern that 
their actions are not socially acceptable. That 
chimes with the Scottish Government’s position in 
its memorandum, which the committee report 
noted was that 
“legislation accompanied by an education campaign would 
be self-enforcing.” 

I expect that this legislation will be accompanied 
by a high-profile campaign that will serve to 
educate people about the new law and encourage 
them to think about their actions. The legislation 
that I am proposing aims to introduce a layer of 
protection against second-hand smoke for the 
health of children who have no option but to go 
into smoke-filled cars, whether to go to school or, 
oddly, to their sports activities. 

Again, I thank those involved in the consultation 
processes. Should the bill be supported today, I 
look forward to continuing to work and liaise on it 
with the committee, the minister and her officials, 
and all members of the Parliament. I firmly believe 
that the bill offers our children a healthier start in 
life and I am delighted to move the motion in my 
name. 

I move, 
That the Parliament agrees to the general principles of 

the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill. 

The Deputy Presiding Officer (Elaine Smith): 
I call Duncan McNeil to speak to the motion on 
behalf of the Health and Sport Committee. 

15:18 
Duncan McNeil (Greenock and Inverclyde) 

(Lab): First, I thank all the witnesses who worked 
with the committee, committee members and our 
clerking staff, who allowed us to provide scrutiny 
of the bill. It is a pleasant change, when we deal 
with so much Government legislation, to be 
reminded that the Scottish Parliament has a place 
for members to pursue legislation that can make a 
difference to the people of Scotland. 

One in five—that is the number of 13 and 15-
year-olds in Scotland who reported that they are 
often, or sometimes, exposed to second-hand 
smoke in cars. That figure, which is from a recent 
survey commissioned by Action on Smoking and 
Health Scotland, is not one to be complacent 
about. A wide range of stakeholders from the 
national health service, academia, local authorities 
and non-governmental organisations responded to 
the committee’s call for written views on the issue, 
and we are grateful to them for those. It might 
come as no surprise to hear that 93 per cent of the 
respondents supported the bill’s general 
principles. 

The bill is about protecting children’s health, and 
it highlights children’s particular vulnerability to the 
harmful effects of passive smoking in vehicles. 
Most obviously, that is because children are 
dependent on others for transport. We all know 
countless parents and indeed grandparents and 
carers who could easily list “chauffeur” as their 
secondary occupation. Seriously, however, it is 
precisely children’s dependence on others for 
transport that means that, when someone lights up 
in a car, they cannot remove themselves from the 
harm. 

In a moving vehicle, unlike a home, it is not 
possible to take it outside. NHS Health Scotland 
informed the committee that a misconception 
prevails that there is no danger from second-hand 
smoke if the atmosphere is ventilated or smoke 
cannot be seen. According to research by the 
University of Aberdeen, even when the windows 
are down, passengers in a vehicle encounter 
levels of second-hand smoke that are 10 times 
higher than the level that is reported to be safe by 
the World Health Organization. 

Children are particularly at risk because they 
breathe faster and have less developed immune 
systems and their smaller airways mean that they 
absorb smoke more quickly than you or I do. The 
Royal College of Physicians of Edinburgh 
informed the committee that we could avoid 4,000 
new cases of respiratory infection, wheeze and 
asthma per year by reducing children’s exposure 
to passive smoking. 

As Jim Hume pointed out, the Parliament is no 
stranger to legislation on smoking. It has seen the 
impact that such legislation can have on smoking 
rates by bringing about a change in culture, and it 
knows the importance of getting the detail right. 
Broadly speaking, the bill achieves that, and the 
committee supports its general principles. 
However, there are areas, some of which the 
member in charge noted, that we consider would 
benefit from further consideration. 

The bill applies to private vehicles, with two 
exceptions—motorcycles and vehicles that are 
used for human habitation for not less than one 
night. That seems sensible, as motorcycles are 
not designed for carrying children and some 
vehicles are used as homes or accommodation. In 
its memorandum, the Scottish Government 
supports a further exemption for convertible 
vehicles with the roof down and stowed away. I 
mentioned the University of Aberdeen’s research 
that shows that, even in ventilated vehicles, 
dangerous levels of smoke can prevail. I therefore 
seek the Scottish Government’s views on whether 
it intends to lodge an amendment on such an 
exemption at stage 2 and, if so, what evidence it 
has to support that. 
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The bill also raises an important issue about 
liability. If someone smokes in a pub, we have 
legislated to make both that person and the 
publican liable. If a child passenger who is under 
14 years of age is not wearing a seat belt, the 
driver is liable and is committing an offence. Under 
the bill, however, only the adult who is smoking is 
held responsible. We considered views on 
whether the driver should also bear responsibility if 
a passenger is smoking and, on balance, we 
consider that they should be. In his written 
response to our report, the member in charge of 
the bill disagreed, arguing that that would add 
complexity and detract from the bill’s focus on 
health. 

The committee considers that drivers hold a 
unique responsibility to ensure the safety of their 
passengers and that making the driver jointly 
responsible would offer added protection to 
children. 

Jim Hume: There is another difference 
regarding the driver’s liability. The driver is liable 
where someone is not wearing a seat belt only if 
that person is under 14. If we had vicarious liability 
in this case, the driver would be liable where 
someone of any age was not wearing a seat belt. 
Does the member agree that it might be more 
difficult for a driver to persuade an adult to stub 
out, perhaps if they are in the back of the car? 

Duncan McNeil: The member has said 
previously that he is prepared to engage with the 
committee in the debate. I hope that he does that 
with an open mind. The committee is clear in its 
view that making the driver jointly responsible 
would offer added protection to children and 
achieve consistency with the law in England and 
Wales. I invite the member in charge of the bill and 
the Scottish Government to consider the issue 
further in light of the committee’s findings.  

Another key issue that arose during the 
committee’s consideration was whether the bill 
should contain a defence. The bill provides a 
defence if, at the time of smoking, a person 
reasonably believed all other occupants of the 
vehicle to be adults. The evidence that the 
committee received that supported a defence 
noted that the offence is enforced by summary 
conviction. In some cases, a smoker may not 
know the age of all passengers. That sparked 
diverging views in the debate. In its evidence, the 
Scottish Government confirmed that it does not 
favour the inclusion of a defence in the bill.  

The committee also considered whether any 
alternative proposals could replace the defence. 
For example, the Health (Tobacco, Nicotine etc 
and Care) (Scotland) Bill that is currently before 
the committee requires businesses that sell 
tobacco products to take steps to determine a 
customer’s age if they appear to be under 25. We 

would welcome it if the member in charge of the 
bill and the Scottish Government were to consider 
that alternative to the defence that is currently in 
the bill.  

The bill proposes that fixed-penalty notices will 
be used to enforce the offence. According to the 
financial memorandum, approximately 200 notices 
will be issued per annum. The committee supports 
that arrangement in principle. However, it heard 
evidence from Cancer Research UK about the 
increasing socioeconomic dimension to the issue 
of tackling second-hand smoking. NHS Borders 
and ASH Scotland suggested that first-time 
offenders should be offered an education 
programme, rather than a penalty, to ensure that 
those experiencing financial hardship would not be 
disproportionately affected. In a written response 
to the committee’s stage 1 report, the member in 
charge argued that that would have a limited 
impact, due to the low number of notices expected 
to be issued. However, we would ask the Scottish 
Government to respond on whether such a 
provision would be desirable or indeed feasible. 

Finally, I note that the bill’s core provisions will 
come into force six months from the date of royal 
assent. If passed, an education campaign will 
raise awareness of the new law. In its 
memorandum, the Scottish Government favoured 
an approach whereby the commencement date 
would be determined by a ministerial power to 
enable better co-ordination with the education 
campaign. That seems to be a sensible approach 
and we will consider any amendments that are 
lodged in that regard.  

In summary, the Health and Sport Committee 
considers that the bill is an important and 
necessary step to protect children from the 
harmful effects of second-hand smoke. We 
therefore support the bill’s general principles and 
recommend that the Scottish Parliament agrees to 
them.  

The Deputy Presiding Officer: Members will 
perhaps realise that we are a bit tight for time, so I 
ask them to try to keep to their allocated time. 

15:28 
The Minister for Public Health (Maureen 

Watt): I am pleased to speak on the Scottish 
Government’s behalf on this important bill. I thank 
Jim Hume, whose hard work has brought us here 
today. 

The cost of tobacco use to individuals, families 
and Scottish society remains too high. Effective 
tobacco control is central to realising the right to 
life and the right to the highest standards of health 
for everyone. As Duncan McNeil suggested, 
Scotland can be proud that it has proven itself to 
be a world leader on tobacco control. 
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The Deputy Presiding Officer: Minister, can I 
stop you for a moment? I ask broadcasting staff to 
check the sound levels, because we cannot hear 
you very well. You can continue your speech while 
they do that. 

Maureen Watt: Although the Parliament is still 
young, it has already created a legacy of strong 
cross-party support for a range of tobacco control 
laws. In 2005, it passed historic smoke-free 
legislation, which paved the way for the rest of the 
UK to follow.  

In 2007, the legal age for tobacco sales was 
raised from 16 to 18. In 2010, the Parliament 
agreed by an overwhelming majority to pass 
legislation to create the first tobacco retailer 
register in the UK and to ban tobacco vending 
machines and tobacco displays. This year, there 
was the final instalment of Scotland’s tobacco 
display regulations, which are among the most 
robust in the world. 

In 2013, the Government was pleased to be the 
first in the UK to announce support for plain 
packaging and to play its part in securing 
legislation that is due to come into force across the 
UK next year. Our Health (Tobacco, Nicotine etc 
and Care) (Scotland) Bill, which includes further 
measures on tobacco and e-cigarettes, is being 
considered by the Parliament. 

We also continue to build on the investment of 
successive Governments in awareness-raising 
campaigns and national health service smoking 
cessation services, which have helped hundreds 
of thousands of people to try to quit smoking. 

However, we cannot be complacent. In 
publishing our 2013 tobacco strategy, the 
Government was among the first in the world to 
set a national tobacco-free target. Our bold vision 
is to reduce smoking rates to 5 per cent or less by 
2034. There is still a long way to go. 

Continuing to protect people—especially 
children—from second-hand smoke is a key 
strand of that strategy. That is an important part of 
ensuring that every child in Scotland has the best 
start in life. Although existing smoke-free 
legislation has undoubtedly made a difference, 
children can still be exposed to second-hand 
smoke in cars and homes. When children are 
medically at risk because of conditions such as 
asthma, the harmful effects can be severe. 

Our strategy included our commitment to reduce 
the number of children who are exposed to 
second-hand smoke to 6 per cent by 2020. In 
2014, that figure was 11 per cent. To achieve the 
aim, we developed our take it right outside 
national campaign, which aims to raise awareness 
of the risks to children that second-hand smoke 
poses. The campaign evaluation showed that it 
was well received and had an impact on 

behaviour, but more needs to be done to drive 
home the message that it is never safe to smoke 
in enclosed places with children present. We have 
worked hard on that, and I expect that all 
members are aware that I relaunched the 
campaign yesterday. 

Although our 2013 strategy did not commit to 
banning smoking in cars, it committed to 
consideration of whether legislation might be 
required in the future. At the end of last year, we 
consulted on that. Seventy-nine per cent of those 
who responded thought that smoking in a car with 
a child present should be an offence. 

The bill proposes to make it an offence for 
someone who is over 18 to smoke in a vehicle that 
is carrying a person who is under 18. Mr Hume’s 
considered work in introducing the bill and the 
Health and Sport Committee’s stage 1 
deliberations have helped us to explore the aims 
of the bill and how it will work in practice. The 
Government has made it clear that it supports the 
bill in principle. There can be no doubt that we all 
have a responsibility to protect children from 
tobacco smoke. 

I note the Health and Sport Committee’s 
conclusion that 
“education campaigns alone have not succeeded in 
protecting children from exposure to second-hand smoke in 
vehicles” 

and that legislation is a necessary next step. As 
such, the committee recommends that the 
Parliament support the measures that the bill 
proposes. The committee has also—rightly—
flagged up a number of areas for further 
consideration that relate to how the legislation is 
implemented. I know that Mr Hume has responded 
to the committee on some of those issues. I will 
write to the committee with my views, but I will 
touch on some of the areas now. 

The Scottish Government has made clear its 
preference for joint enforcement between Police 
Scotland and environmental health officers, so I 
am pleased to note that the committee supports 
that principle. We will engage with the Convention 
of Scottish Local Authorities on that and provide 
further information on the costs for members to 
scrutinise. 

I share the committee’s view that any 
exemptions from the bill should not be 
“unnecessarily complicated”. On convertible 
vehicles, I, like Duncan McNeil, note the evidence 
that the University of Aberdeen provided that a 
child who is within 1m of a cigarette will still be 
exposed to second-hand smoke. I therefore 
confirm that I am persuaded not to lodge an 
amendment to exempt convertible vehicles. 

I note the committee’s recommendation to apply 
the offence to the driver as well as the smoker. 
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Although Jim Hume outlined why he rejects that 
recommendation, I look forward to hearing wider 
views during the debate. 

The committee raised the possibility of an 
education programme as an alternative to the 
proposed penalty of £100. Again, I thank Mr Hume 
for considering that and outlining his position 
today. I am minded to agree with him. There is 
much that we would need to consider in 
developing and introducing an education 
programme, including content, equality of access 
across the country, infrastructure and 
administration. We would need to consider costs 
and value for money in light of the small number of 
expected fines—around 200 a year—that is set 
out in the bill’s financial memorandum. More 
important, we would need to consider the 
timescales for taking forward the work and the 
impact that that might have on implementation of 
the legislation. Although I do not think that an 
education programme would be the right 
alternative, I am interested in hearing members’ 
views on the issue and on whether the £100 
penalty is at an appropriate level. 

The Scottish Government supports the bill and 
will work with Mr Hume to ensure that it is 
implemented quickly. We must all work together to 
protect children from the harm of second-hand 
smoke. There should be no delays in ensuring that 
protection—in law—is in place. 

15:36 
Jenny Marra (North East Scotland) (Lab): I 

warmly commend Jim Hume for the work that he 
has put into getting the bill to this stage, and I look 
forward to Scottish Labour supporting it at decision 
time. Taking a member’s bill through Parliament is 
a long and difficult process and I acknowledge the 
determination and hard work that he has put into 
bringing the issue to the fore; I am sure that many 
people in his team are responsible for getting the 
bill this far, too. 

The bill should represent the next stage in the 
Parliament’s efforts to reduce the high levels of 
smoking that we have in Scotland and to protect 
people from the harmful effects of nicotine. We 
can look back on a proud record in tackling 
smoking. The advertising ban, the increase in the 
legal age of sales, the changes to the law on 
vending machines and the tobacco retailer register 
all complement the historic ban on smoking in 
public places that was put in place nine years ago. 
As the minister said, in May next year, plain 
packaging will come to Scotland and branded 
advertising will become illegal. 

As is the case with any radical, reforming piece 
of legislation, it is easy to look back at the ban on 
smoking in public places and somehow think that it 

was inevitable. We know that other Parliaments 
have followed suit and that the smoking ban is 
now accepted in our communities. However, we 
must not forget that, despite the consensus that 
was reached in this Parliament, it took a lot of 
work and effort to win the argument for the 
smoking ban. It was bold, it was ambitious and it 
was the right thing to do. The Parliament was able 
to stand up against the vested interests and 
opponents who challenged it and to convince 
Scotland that the ban was in all our interests—our 
health and wellbeing interests and the interests of 
our national health service’s budget. 

The smoking ban was in what is perhaps the 
single most memorable piece of legislation that the 
Parliament has produced. It illustrated that we in 
Scotland—a clever country, but one with a 
shameful record on public health—could use 
devolution to lead the way and to change and 
save lives. 

However, the ban was never intended to be the 
last word in our battle to reduce the historically 
high incidence of smoking. Nearly a decade on, 
the figures show that we still have much to do. I 
feel particularly grateful to Jim Hume for bringing 
the bill to Parliament because, in the past nine 
years, not all that many radical proposals have 
been made. 

It is to Jim Hume’s credit that we are debating 
the bill today, because smoking is still responsible 
for the deaths of around 13,500 Scots every year. 
It accounts for 33,500 hospital admissions and is 
estimated to cost the NHS around £400 million. 

In the most deprived areas, 40 per cent of 
people smoke, compared with 11 per cent in the 
least deprived areas. Smoking has a clear role in 
reinforcing the health inequalities that exist in our 
communities. It is also estimated that 15,000 
young people from the ages of 13 to 24 start 
smoking every year. Despite our efforts to educate 
and raise awareness, too many children are giving 
smoking a try and damaging their health as a 
result. It is no coincidence that once children are 
exposed to the smell of tobacco and perhaps the 
attraction of nicotine—for example, from adults 
smoking in cars, which Jim Hume’s bill 
addresses—smoking becomes more part of their 
culture and daily routine and more acceptable for 
them to try. 

As a country, we do not compare well with our 
neighbours. Around 23 per cent of people in 
Scotland smoke, compared with 20 per cent in 
England. The specific issue that we seek to tackle 
today—second-hand smoking—is still responsible 
for taking too many lives. 

A private vehicle remains one of the few places 
where children can legally be exposed to tobacco 
smoke, which poses an obvious health risk in such 
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a confined space. The time is absolutely right to 
correct that anomaly and bring us into line with 
other parts of the United Kingdom. All the 
evidence shows that the measure has the support 
of the health professionals—they see the 
consequences of smoking every day in our 
hospitals and general practitioner surgeries and 
are determined to try to reduce the amount of 
smoking in our country—as well as the support of 
the police, who will be asked to enforce the bill, 
and, crucially, of the people of this country. 

I am sure that we will agree to the motion today 
but, if the Scottish Government is to achieve its 
target—a welcome one, which we all support, of 
creating a tobacco-free generation by 2034—we 
must continue to be as bold now as the smoking 
ban was then. I hope that this is not the last time in 
this session of Parliament that we will debate more 
radical moves—perhaps we will do so in the next 
session, too. 

Just this week, figures on smoking cessation 
showed that we are not on track to meet the 
Government’s target. In the most deprived areas 
of Scotland, the quit rate after three months fell 
way short of the target of 12,000—we managed to 
hit only 58 per cent. NHS Shetland was the only 
health board to meet the smoking cessation target. 

Changing behaviour and lifestyle is not easy, 
but the bill is an important step towards that. I am 
proud to say that Scottish Labour will support it at 
decision time. 

15:43 
Nanette Milne (North East Scotland) (Con): 

The Scottish Conservatives will support the bill at 
stage 1, because we agree with the policy 
intention of promoting the health and wellbeing of 
children—defined as those who are under 18—by 
protecting them from the harmful effects of 
second-hand smoke. 

However, we have some reservations—
particularly about the bill’s enforceability. If it 
becomes law, we will want its impact to be 
monitored. That is in line with a recent study in 
Wales, which showed that the impact of any 
legislation that aims to reduce the effects of 
second-hand smoke on children’s health should 
be continuously monitored. We agree with the Law 
Society of Scotland’s suggestion that the effects of 
the prohibition should be researched and reported 
on by the Scottish Government at regular 
intervals. 

In his closing speech, my colleague Jackson 
Carlaw will outline our thoughts on an amendment 
that we are considering to deal with the eventuality 
that the bill’s desired impact is not achieved. 

The bill seeks to achieve the policy intention by 
prohibiting smoking by any adult occupant in a 
motor vehicle where a child is present. The vehicle 
must be in a public place, and motorhomes are 
excluded if they are parked for habitation purposes 
for a period of not less than one night. 

With smoking defined as 
“to smoke tobacco, any substance or mixture which 
includes it or any other ... lit substance or mixture”, 

the bill would not cover the vaping of e-cigarettes. 
It might be difficult to differentiate between 
smoking and vaping, particularly in a moving 
vehicle. I note the Law Society’s suggestion that 
including a prohibition on e-cigarettes in the bill 
should be considered, given that further research 
is required—and, I hope, is going on—on e-
cigarettes’ long-term risks and on benefits to 
public health in general and young people in 
particular. 

There is no doubt that levels of passive smoking 
in cars can be high, as the restricted area in which 
smoke is circulated results in much higher levels 
than are experienced in buildings. Air conditioning 
and opening windows do not remove the hazard. 
Young people who are affected cannot remove 
themselves from exposure to the smoke. 
According to Asthma UK, around 22 per cent of 
children in Scotland report exposure to smoke in 
cars, and it is estimated that 60,000 individuals 
smoke in cars while children are present. 

Medical experts consider passive smoking to be 
a significant causal factor in respiratory conditions 
such as asthma, wheeze and glue ear. It has been 
implicated in sudden infant death syndrome and is 
increasingly considered to be a risk factor in 
cardiovascular disease among children. There is 
little doubt that smoke is particularly harmful to 
children, who breathe rapidly and whose lungs 
and respiratory systems are still developing. 

It is interesting and perhaps even surprising that 
recent polling showed that 85 per cent of Scottish 
adults agree with the bill and that 72 per cent of 
smokers support it. 

On enforcement, Police Scotland suggests that 
the police will be able to detect breaches of the 
law without difficulty; it compares the situation with 
enforcement of seat-belt legislation, of which 
36,000 breaches were detected in 2013-14. I can 
see detection of an offence being relatively 
straightforward when cars have small children as 
passengers, but detecting an offence in relation to 
the 15 to 17-year-old age group will be 
challenging, given the adult appearance of many 
of today’s teenagers. 

The British Medical Association made a fair 
point when it suggested that an outright ban on 
smoking in vehicles would be easier to enforce 
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and would protect vulnerable adults as well as 
children. Such a ban would have an impact on 
road safety, in my opinion, although I appreciate 
that that is not what the bill is about. 

I have a degree of scepticism about how the law 
can be enforced. I expect that my Conservative 
colleague will express his even greater doubts 
towards the end of the debate. 

None of our witnesses regarded the bill as a 
panacea, but most felt that it would have a 
significant effect on the health of Scotland’s 
children and saw it as a step towards the 
Government’s stated goal of reducing the 
proportion of children who are exposed to tobacco 
smoke from 12 per cent in 2012 to 6 per cent by 
2020. 

It is generally accepted that the introduction of 
the law will have to be reinforced by an education 
programme. There is some feeling that such a 
programme might, without the need for legislation, 
suffice to change people’s attitudes towards 
smoking in cars when children are present. 

However, most of our witnesses regarded the 
legislation as necessary and pointed out 
successes that have been achieved in places that 
already have such a law, such as Canada, where 
the number of children who are exposed to 
second-hand smoke in cars has reduced by 10 per 
cent, as well as Australia and several states in 
America. It remains to be seen how effective the 
new law in England and Wales, which came into 
force just last week, will be. 

There is an overwhelming medical case for 
protecting children from passive smoking, which is 
why we support the general principles of the bill. 
However, there are questions about the need for 
legislation over and above education, given the 
public’s growing recognition of the health issues. 
There are also enforcement issues and, as we 
heard, there is disagreement about who should be 
liable for the offence—whether that should be the 
driver and the smoker, as the Health and Sport 
Committee suggested, or only the smoker, as 
proposed by the member in charge of the bill. 
There needs to be further discussion of Police 
Scotland’s proposal that the bill should be 
extended to authorise enforcement by people such 
as environmental health officers, local authority 
officers and traffic wardens. 

I have not had time to go into detail about a 
number of aspects of the bill, which I have no 
doubt other members will address. I look forward 
to hearing the debate and—if we assume that the 
bill will receive approval at stage 1—I will consider 
carefully any proposals that come forward at 
stages 2 and 3. 

15:49 
Stewart Maxwell (West Scotland) (SNP): I 

very much welcome the opportunity to speak 
about the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill, which I regard as the 
next logical step in denormalising smoking and 
protecting the health of the most vulnerable 
members of our society—children. 

It is nine years since the smoking ban came into 
force in Scotland, and in that time the health of our 
children has improved. Now, fewer than 20 per 
cent of pregnant mothers are smoking at their first 
booking-in visit—that target was met several years 
early—and smoking among 13 and 15-year-olds is 
at its lowest since modern surveys began. 

The health benefits of the ban started to 
become evident very early on. Only one year after 
the introduction of the smoking ban, a study that 
was conducted in nine Scottish hospitals found a 
reduction in the rate of child asthma admissions of 
18 per cent per year, compared to an increase of 5 
per cent per year in the years preceding the ban. 
That is an enormous boost in our children’s health. 
The study also found a 39 per cent reduction in 
second-hand smoke exposure in 11-year-olds, as 
well as in adult non-smokers.  

Children are being exposed to less smoke, 
which is very good news. Many parents take great 
care to protect their children from smoke in their 
own homes. However, in cars, the only way to 
protect a child from smoke is not to smoke. I am 
sorry to say that the Health and Sport Committee’s 
stage 1 report found that education campaigns 
that highlight the dangers for children of smoke-
filled cars have simply not worked. 

Smoking in a car quickly creates dangerous 
levels of air pollution—the levels are often higher 
than in heavily polluted cities such as Beijing or 
Delhi—and turning on the air conditioning or rolling 
down the windows has been shown not to bring 
the concentration of smoke in the car down to 
levels below those at which they are known to 
present a health risk. As everyone knows, children 
are much more vulnerable than adults to the 
hazards of smoke because of their smaller lungs 
and faster rates of breathing. Indeed, the Royal 
College of Physicians of Edinburgh estimates that 
more than 5,000 new cases of respiratory 
infection, wheeze and asthma in children could be 
avoided annually by reducing children’s exposure 
to passive smoking. 

The Scottish Government has introduced a 
national target to reduce the proportion of children 
who are exposed to tobacco smoke from 12 per 
cent in 2012 to 6 per cent in 2020. The bill could 
provide great support towards meeting that target. 
Some provinces in Canada have already 
introduced a ban on smoking in vehicles, and 
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there is research that shows that the proportion of 
children who are exposed to second-hand smoke 
has reduced by about 10 per cent, relative to the 
period before the ban was implemented and when 
comparing provinces that have a ban with those 
that have not introduced one. 

Make no mistake: the bill would be popular. The 
Health and Sport Committee found that 93 per 
cent of the respondents to its call for written 
evidence support the bill’s general principles, and 
a YouGov survey that was commissioned by ASH 
Scotland found that 85 per cent of adults and 72 
per cent of adult smokers support the introduction 
of a ban on smoking in vehicles that are carrying 
children.  

I am aware that some pro-smoking groups 
oppose the bill on civil liberties grounds. Some 
things never change. Those groups say that 
smoking is legal and that what people do in the 
privacy of their own cars is entirely their own 
business. In general terms, I have some sympathy 
with that argument; I agree that, for the most part, 
we should not tell adults what to do when they are 
in their own homes and cars. However, we have to 
weigh the right of an adult to smoke against the 
right of a child to good health. We all know that 
smoking damages the health not only of smokers 
but of people who breathe in their second-hand 
smoke. Therefore, the balance has to come down 
on the side of the child. A child in a smoke-filled 
car has no power to protect himself or herself, so 
we have to act to protect children from the 
dangers of second-hand smoke. 

More and more countries are moving to ban 
smoking in vehicles that have children in them: 
Australia, Cyprus and some provinces of Canada, 
to name just a few, already have bans in place. 
France introduced one in July and, on 1 October, 
a ban on smoking in cars in which there are 
children came into effect in England and Wales. 
Therefore, by introducing a ban, Scotland would 
be moving very much into the main stream of 
tobacco regulation. 

I am sure that the Health and Sport Committee 
will consider a number of possible amendments at 
stage 2. One change should, perhaps, concern 
enforcement. The bill states that enforcement 
should be the sole responsibility of Police 
Scotland, but it has been proposed that it should 
be shared between local authorities and the 
police. The Scottish Government, Police Scotland 
and the Royal Environmental Health Institute of 
Scotland all support that multimodel approach to 
enforcement in the belief that the bill would have 
more impact if such an amendment were made to 
it. I think that that is correct. 

It is estimated that 60,000 people in Scotland 
smoke in their cars while children are present. We 
know that the Scottish public are pretty law 

abiding: seat-belt legislation and drink-drive 
legislation are successful because the public 
accept the need for the laws and, by and large, 
obey them. Given the strength of good will towards 
the bill that was indicated by the YouGov poll that 
ASH Scotland commissioned, it is clear that the 
Scottish public would, on the whole, obey the bill, 
that it would be successful and enforceable and 
that that would be another boost to the health of 
our children. 

I very much welcome the bill, which keeps 
Scotland moving forward on the path to its ultimate 
goal of a tobacco-free generation by 2034, and I 
commend Jim Hume for introducing this very 
important health measure. 

The Deputy Presiding Officer (John Scott): 
We are very tight for time today, so I must ask for 
speeches of up to six minutes, please. 

15:55 
Cara Hilton (Dunfermline) (Lab): I, too, pay 

tribute to Jim Hume’s dedication in getting his bill 
to this stage. I know that it has involved many 
months—possibly years—of work and research as 
well as a very effective consultation on the draft 
proposals. I am also pleased that the Scottish 
Government has agreed to support the bill. 

In Scotland, private vehicles are one of the few 
places where children can be legally exposed to 
second-hand smoke, and this bill builds on other 
important legislative safeguards against passive 
smoking—in particular, the Smoking, Health and 
Social Care (Scotland) Act 2005, with which the 
previous Scottish Labour-led Executive led the UK 
in banning smoking in enclosed public spaces. 
The minister and Jenny Marra have outlined the 
progress that has been made since then, but it is a 
shame that, although Scotland led the way in the 
past, this important public health bill that Jim 
Hume has introduced comes only after such 
protection has been introduced in England and 
Wales. That said, I hope that we will soon see 
change. 

The bill itself is undoubtedly another important 
step forward in protecting the health and wellbeing 
of Scotland’s children from harmful exposure to 
second-hand smoke. It has the potential not only 
to improve children's health and wellbeing, but to 
save lives. Research by Cancer Research UK 
estimates that second-hand smoke kills at least 
12,000 people in the UK every year, with exposure 
to passive smoking increasing the risk of stroke by 
25 per cent and heart disease by 30 per cent. 

Members have already pointed out that, every 
single day in Scotland, 60,000 car journeys are 
made in which a child is exposed to second-hand 
smoke, and ASH Scotland has reported that more 
than one in four Scottish children aged 13 and 15 
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are sometimes or often exposed to tobacco smoke 
in cars. Moreover, in evidence to the Health and 
Sport Committee, Children in Scotland pointed out 
that children in the most disadvantaged areas are 
more likely to be exposed to second-hand smoke, 
with 33 per cent being subjected to high levels of 
exposure compared to just 3 per cent of children in 
more affluent areas. That highlights the need for 
us to link the bill with our wider aspirations to get it 
right for every child and to tackle health 
inequalities. 

As Jenny Marra has pointed out, there is real 
and growing evidence that exposure to smoke in 
enclosed spaces such as cars is particularly 
dangerous, given the higher concentration levels 
of toxic substances. In its briefing for today’s 
debate, ASH Scotland says that the toxin levels in 
cars in which someone is smoking are higher than 
the pollution levels in cities such as Beijing and 
Delhi, and are certainly in breach of Scotland’s 
own air-pollution standards. The BMA has argued 
that smoking in cars exposes passengers to toxins 
at a level that is 11 times greater than what is 
experienced in a smoke-filled pub. It makes little 
difference whether the car windows are open; as 
Duncan McNeil explained, second-hand smoke 
still affects passengers. It is a lethal cocktail that 
contains more than 4,000 chemicals. 

That is especially the case for children, who, 
thanks to their smaller airways, faster rates of 
breathing and less-developed immune systems, 
are much more vulnerable than adults are to the 
effects of second-hand smoke. Exposure to 
second-hand smoke increases the risk of a 
number of health problems including cancer, 
meningitis, asthma and glue ear, and more than 
doubles the risk of sudden infant death. Research 
shows that 300,000 children in the UK visit a GP 
each year because of the effects of second-hand 
smoke, with 9,500 being admitted to hospital. 

Of course, danger comes from not just the 
health impact of second-hand smoke but from 
normalisation of smoking in a young person’s life. 
The Royal College of Physicians has noted that a 
child who spends a lot of time in a smoking 
environment is much more likely to take up the 
habit. 

As members have made clear, cynics have 
argued that the bill is unenforceable; I heard 
people on the radio say as much when I was 
journeying in this morning. However, evidence 
from comparable schemes shows that the 
outcomes are positive. The Canadian ban has 
reduced by 10 per cent the proportion of children 
who are exposed to second-hand smoke, and it 
was reported that four years after the measure 
was implemented in Queensland, 88 per cent of 
cars were smoke free. I have every confidence 

that Police Scotland will be able to enforce the 
measures in the bill without significant difficulty. 

Politicians always like to support popular 
policies and, as members have highlighted, there 
is absolutely no doubt that a ban on smoking in 
vehicles is extremely popular and is supported by 
the vast majority of the Scottish population, 
including the majority of smokers. 

However, the bill is not perfect, so I welcome the 
minister’s comment that she is open to further 
discussions. The bill will make only the smoker 
criminally liable. We must look at that key issue. If 
we are truly to take on the problem of second-
hand smoke and, more important, the culture of 
smoking more generally, it is imperative that we 
hold the driver liable, too. That change has been 
proposed by the Health and Sport Committee and 
is backed by the Law Society of Scotland; it is also 
the system that has been adopted in England and 
Wales. I understand that, so far, Jim Hume has 
rejected the approach in favour of simplicity, but I 
do not agree that adding the duty would make the 
bill too difficult to enforce. Surely, the driver of any 
vehicle has a duty of care to the passengers that 
they are carrying. I hope that we can see progress 
on that. 

In 2014, Scotland became the first country to set 
a national target to reduce the percentage of 
children who are exposed to second-hand smoke 
from 12 per cent to 6 per cent by 2020. The 
Government also set a goal for Scotland to 
become tobacco free by 2034. The bill offers the 
opportunity to realise that ambition. 

The Deputy Presiding Officer: Draw to a 
close, please. 

Cara Hilton: We know beyond doubt that 
passive smoking in an enclosed space does 
serious harm to people’s health, yet thousands of 
children are being exposed to smoking in cars 
every single day, with serious consequences for 
their health. To inflict smoking on children is 
simply unacceptable. It is time to act, and 
protecting children from second-hand smoke in 
cars is the right thing to do. The bill will make a 
tremendous contribution to the health of 
Scotland’s children. I commend Jim Hume’s work 
on the bill, and I hope that it will receive members’ 
unanimous support. 

16:01 
Jim Eadie (Edinburgh Southern) (SNP): I, too, 

support the bill’s general principles, because it is 
an important step in protecting children from the 
harmful effects of exposure to second-hand smoke 
in confined spaces. I also congratulate Jim Hume 
for his leadership on the issue. I welcome the 
Scottish Government’s support for the bill and the 
scrutiny that has been done by the Health and 
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Sport Committee in its evidence sessions and its 
stage 1 report. 

Of course the bill is, as the minister said, just 
one measure in a package of measures that are 
focused on reducing the impact of smoking on 
public health in general. Those include the age 
restriction on sale of tobacco products, which was 
increased from 16 to 18 in 2007; the overhaul of 
tobacco sale and display law, including legislation 
to ban tobacco vending machines; and a ban on 
the display of tobacco and smoking-related 
products in shops, which was carried out through 
legislation in 2010. In 2011, we saw the 
establishment of the first tobacco retail register in 
the UK. We have also seen a range of 
comprehensive awareness-raising campaigns, as 
well as record investment in NHS smoking 
cessation services, which have helped hundreds 
of thousands of people to give up smoking—not 
least in my health board area, which is NHS 
Lothian. 

Jim Hume was right to highlight that children’s 
exposure to second-hand smoke in private 
vehicles poses, because they have immature 
respiratory systems, the significant health risk of 
their developing respiratory disease. That point 
has been made by several members this 
afternoon and by many organisations that gave 
evidence to the Health and Sport Committee. 

At this point, it is probably worth reminding 
ourselves that the Scottish Government 
announced a new target to reduce the proportion 
of children who are exposed to second-hand 
smoke in the home from 12 per cent to 6 per cent 
by 2020. It is envisaged that that will protect an 
additional 50,000 children from exposure. 
Scotland is the first country in the UK to set such a 
target. 

Jim Hume was also right when he said that the 
children who are most affected by exposure to 
second-hand smoke have no other transport 
options or are too young to make other 
arrangements. They are quite simply not 
empowered to change the behaviour of the adults 
around them. As Duncan McNeil said, the children 
cannot remove themselves from harm. That is just 
one reason why the bill is so necessary. 

A common reason that is cited for supporting 
the bill is the evidence of the harmful effects of 
second-hand smoking and its disproportionate 
impact on children. It is estimated that each year 
second-hand smoke exposes children in the UK to 
a number of diseases. There are more than 
20,000 cases of lower respiratory tract infection, 
100,000 cases of middle-ear disease, at least 
22,000 new cases of wheeze and asthma and 200 
cases of bacterial meningitis. 

James Cant, the director of the British Heart 
Foundation Scotland, has said: 

“Second-hand smoke leads to an increased risk of 
coronary heart disease, stroke and other health problems 
such as asthma. The effects on children are particularly 
harmful, putting them more at risk of respiratory infections, 
asthma and sudden infant death.” 

We would all do well to reflect on the importance 
of that observation. 

ASH Scotland refers to data that shows that 22 
per cent of Scottish 13 and 15-year-olds are 
sometimes or often exposed to tobacco smoke in 
the car, and the Scottish Parliament information 
centre briefing, which Jim Hume referred to, states 
that it is currently estimated that 60,000 individuals 
in Scotland smoke in cars while children are 
present. That is a significant problem for children’s 
health and one that calls for action to be taken, as 
Cara Hilton said. 

As a number of members, including Nanette 
Milne, have said, public opinion is on the side of 
the bill. The fact that 85 per cent of Scottish adults 
overall and 72 per cent of smokers support what 
the bill proposes shows that public opinion is 
ahead of Parliament on the issue. 

ASH Scotland and Cancer Research UK have 
pointed to the fact that enforcement of the new law 
will be simple and straightforward. In its briefing, 
ASH Scotland says that 
“Enforcement of this new law will be simple and 
straightforward, similar to enforcing the law on seatbelt use. 
Police Scotland has suggested that officers will be able to 
detect breaches of the law without significant difficulty, 
pointing to the 36,000 breaches of the seatbelt law 
identified in 2013-14.” 

It went on to say: 
“In Queensland, more than 600 fines were given in the 

15 months following the introduction of a similar law, 
suggesting that enforcement is both possible and practical.” 

Therefore, the proposed measures are both 
proportionate and enforceable. 

The bill is not a panacea, but it is an important 
step in protecting children from exposure to 
second-hand smoke. It is for that reason that all of 
us should support the bill at decision time this 
evening. 

16:07 
Anne McTaggart (Glasgow) (Lab): I am 

pleased to have the opportunity to contribute to 
the debate, because smoking continues to be of 
great concern to many of us, and I applaud Jim 
Hume MSP for getting the bill to this stage. 

As others have said, studies show that around 
23 per cent of adults in Scotland smoke, which 
means that in Scotland as many as 60,000 car 
journeys are made each day on which children are 
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exposed to smoke. As many as 22 per cent of 
Scottish 13 and 15-year-olds are sometimes or 
often exposed to tobacco smoke in the car. Those 
figures are a cause for real concern, because 
tobacco-related ill health remains one of the 
biggest public health challenges, and second-hand 
smoke is especially harmful to children. 

As Cara Hilton and others have said, the 
negative effects associated with exposure to 
second-hand smoke are well documented. 
Children are at particular risk, given that their 
lungs and respiratory system are still developing. 
Private vehicles are an important source of 
second-hand smoke exposure in children and the 
proposed ban will protect children’s health. 
However, an outright ban on smoking in vehicles 
would also ensure that vulnerable adults were 
protected and would be easier to enforce. 

Second-hand smoke can increase the risk of a 
number of health problems in children, including 
lower respiratory infections, middle-ear disease 
and bacterial meningitis, and it more than doubles 
the risk of sudden infant death. In addition, there is 
a growing body of evidence that suggests that 
passive smoking is associated with medical risk 
factors for cardiovascular disease among children. 

International examples show that such 
legislation can be effective, and the public seem 
overwhelmingly supportive of the introduction of 
the proposed new law. On 1 October 2015, new 
laws came into force in England and Wales that 
prohibit smoking in cars where children are 
present. In addition, similar laws are already in 
place in four US states, 10 of the 13 Canadian 
provinces and six countries, including Australia. 

Scotland has a proud history of tobacco control, 
having led the way on legislation on smoking in 
enclosed public spaces and being the first country 
in the UK to commit to bringing in standardised 
packaging. It is essential that Scotland passes 
legislation to ensure that it does not lag behind in 
protecting the public’s health from the harm of 
tobacco. The Scottish Government’s national 
target is to reduce children’s exposure to second-
hand smoke from 12 per cent in 2012 to 6 per cent 
in 2020, and I strongly believe that the bill could 
help with that effort. 

The bill also seeks to contribute to the wider 
issues around smoking and the work towards a 
smoke-free Scotland by engendering a culture 
shift and an awareness of the harm that is caused 
by smoking in the presence of children. We should 
strive for a smoke-free future where our children 
and adults are protected from such a harmful 
habit. 

Private vehicles remain one of the few places in 
Scotland where children can legally be exposed to 
tobacco smoke and second-hand tobacco smoke. 

Making it an offence to smoke in a vehicle with 
anyone who is under the age of 18 present is a 
proportionate measure to protect children from the 
health risks that are associated with second-hand 
smoking. Therefore, I am happy to support the bill. 

16:11 
Richard Lyle (Central Scotland) (SNP): I am 

delighted to speak in the debate as a member of 
the Health and Sport Committee. 

I realised how important the bill is when I read a 
key line in Cancer Research UK’s briefing, which 
said: 

“In Scotland, private vehicles remain one of the few 
places where children can legally be exposed to tobacco 
smoke or second hand smoke. Making it an offence to 
smoke in a vehicle with anyone under 18 present would be 
a proportionate measure to protect children from the health 
risks associated with Second Hand Smoke.” 

That eloquently puts firmly to the floor the 
argument that the approach is well considered, 
well thought through and proportionate. 

I want to take that final sentence from the 
Cancer Research UK briefing and share a bit more 
detail about the startling impact that second-hand 
smoke has on those under 18 and, in particular, 
the risks to children, given the fact that their lungs 
and respiratory system are still developing. 
According to Cancer Research UK, it is estimated 
that every year, second-hand smoke kills more the 
12,000 people in the UK through lung cancer, 
heart disease, stroke and chronic obstructive 
pulmonary disease. 

The SNP Scottish Government has been 
committed to tackling the wider issues around 
smoking and, through the introduction of its 
smoking strategy, has taken significant steps in 
working towards a smoke-free generation by 2034. 
The action that is being taken and the introduction 
of the bill will contribute to work to reach not only 
that target but the national target to reduce 
children’s exposure to second-hand smoke from 
12 per cent in 2012 to 6 per cent in 2020. 

In conjunction with the announcement of new 
targets to reduce the number of children who are 
affected by second-hand smoke, the Scottish 
Government launched the take it right outside 
campaign, which urges smokers not to smoke 
around children. The campaign stresses that it is 
never safe to smoke indoors when children are 
present. That is just one of the many initiatives 
that the Government has driven forward to make a 
difference in tobacco control. 

We know the damage that second-hand smoke 
causes. We have already had pioneering success 
with the implementation of the smoking ban and its 
impact not only on health but, crucially, on tackling 
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social norms. After all, part of this is about seeing 
what the norm is and challenging it constructively.  

We know the damage that smoking causes and 
we know also that it is a problem that very much 
exists. According to ASH Scotland, it is estimated 
that 60,000 people smoke in cars while children 
are present and that 22 per cent of Scottish 
children aged 13 and 15 are sometimes or often 
exposed to tobacco smoke in the car. We have a 
problem; we have the damaging impact; we now 
have a bill. 

The question is, rightly, how the ban can be 
implemented and enforced. The proposed 
measures are both proportionate and enforceable. 
The bill sets out a way for Police Scotland to be 
responsible for enforcing its provisions, just as 
they are tasked with enforcing the seat-belt 
legislation, of which there were some 36,000 
breaches in 2013-14. All children should be 
protected as much as possible, and it is our 
responsibility, as members of Parliament, to be the 
voice of the children and young people of Scotland 
when they need to be heard. The penalty for 
breaching the ban will be proportionate, with a 
£100 fixed-penalty notice being issued to those 
who are found culpable of the offence, and it will 
apply to any vehicle. I am confident that the 
people of Scotland will take a responsible 
approach to the ban and that, therefore, there will 
be a benefit to both children and adults who may 
be exposed to second-hand smoke. 

To summarise, we have a problem—the 
damaging impact of second-hand smoke—but we 
now have the bill, and we all know how to take it 
forward. Therefore, I believe that we have a 
responsibility to take action. 

I am a smoker, but I am also a supporter of the 
bill. I used to smoke in my car when my children 
were young, but I abhor the thought of doing so 
now. I see the damaging impact that it can have 
on our children, and I now know why my children 
do not smoke. As a grandfather, my habits have 
definitely changed and I never think of smoking 
when my grandson or granddaughter is in the car. 
My grandson, who is aged three, now says to me, 
“Stop smoking. Stop smoking.” For me it comes 
down to their rights and my rights. I have the right 
to smoke, but my grandchildren—indeed all 
children throughout this country—have the right to 
fresh air, and I do not have the right to impinge on 
that. 

I offer my support for the principles of Jim 
Hume’s bill and welcome the SNP Government 
taking it forward. Let us work together to make the 
bill work and to make a positive difference to the 
lives of not only the children of Scotland but the 
people of Scotland. 

16:17 
Elaine Murray (Dumfriesshire) (Lab): I 

congratulate Jim Hume on introducing the bill and 
commend the Health and Sport Committee for its 
scrutiny of the bill at stage 1. I am pleased to 
speak in support of both the bill and the Health 
and Sport Committee’s suggestions in its report. I 
know many other people who will be pleased that 
the bill has reached this stage and hope that there 
will be time for it to be passed before the end of 
the session. 

I am thinking particularly of a group of children 
whom I met almost a year ago. At that time, they 
were in primary 7 at Heathhall primary school, in 
my constituency. Aware of the discussions around 
the legislation in England and Wales, which 
resulted in the ban that came into force there at 
the beginning of the month, the pupils undertook a 
research project on the arguments for and against 
the ban. That made them aware that, although 
action had been taken by the UK Parliament and 
the Welsh Assembly, no legislation had been 
discussed here yet. The pupils considered the 
evidence, and the proposition that smoking in cars 
carrying children should be banned was put to the 
class, receiving 100 per cent support. 

The pupils then wrote to me individually, 
expressing what each of them thought was the 
strongest argument in favour of a ban; they also 
mentioned the effects on children of passive 
smoking. Some mentioned the number of 
chemicals in cigarette smoke; some wrote about 
the health conditions that can develop, such as 
asthma; and some wrote about the bad example 
that it sets for children when their parents and 
other adults smoke. I am afraid that they all 
wanted to know the reasons why the Scottish 
Parliament was not legislating like England and 
Wales. 

In the face of such well-informed criticism on our 
lack of action in Scotland, I offered to go to 
Heathhall primary school and meet the class, 
armed with a copy of Jim Hume’s proposed bill. I 
was pleased to be able to advise the pupils that I 
was one of the signatories to the bill. We 
discussed the process of scrutiny of a member’s 
bill, and I explained that I did not know how long it 
would take for the bill to progress. All those pupils, 
who were in primary 7 last year, will be in 
secondary 1 now, dispersed to schools throughout 
the Dumfries area. However, I hope that, because 
the pupils were so interested in the topic, they are 
aware that the bill will pass an important milestone 
today. I was most impressed by that whole 
exercise in democracy in a primary school. 

The pupils also prepared posters on the 
dangers to children of second-hand smoke in 
vehicles, and the Scottish Government has 
proposed an amendment to the bill’s 
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commencement date, to co-ordinate it with an 
education campaign. Indeed, the Law Society 
highlights, in its briefing, the need for a prominent 
and rigorous public education programme that 
addresses smoking cessation in addition to the 
dangers to children of passive smoking. 

My experience of the awareness of the 
Heathhall primary 7 pupils leads me to suggest 
that some of the public education efforts could be 
focused on children because children are 
receptive to messages about the harm that 
second-hand smoke can do to them. They 
probably do not want their parents—or their 
grandparents, as in Richard Lyle’s case—to 
smoke at all and they will encourage smoking 
cessation. As all parents know, it is much easier to 
break a promise to yourself to cease to do 
something than to break a promise to one of your 
children. 

Of course, an education campaign that is aimed 
at drivers and their passengers who smoke will 
also be necessary but it is my view that it would be 
helpful to engage the children of smokers or 
children who travel with smokers in getting the 
message across. 

I was also interested to note from its briefing 
that the Law Society wished to see the scope of 
the bill expressly extended to include the use of e-
cigarettes, as it is not clear that they would fall into 
the definition of “lit” substances that include 
tobacco. I am in favour of that suggestion. 
Although e-cigarettes are less harmful to smokers 
than conventional cigarettes and can be a helpful 
substitute, the proliferation of vaping shops that 
sell electronic tobacco products on high streets 
throughout Scotland and the promotion of a range 
of flavours that can be added to e-cigarettes 
concern me. 

There is a danger of e-cigarettes rehabilitating 
and normalising smoking, and some of the 
flavours that are offered are clearly designed to 
attract young people who do not already smoke. 
Too little is known yet about the long-term effects 
of nicotine vapour and we should not be taking 
risks with the health of children in particular by 
permitting those products to be used in confined 
public spaces or in vehicles carrying children. 

The Health and Sport Committee recommended 
that 
“the driver be made vicariously liable” 

if someone else smokes in their vehicle when 
under-18s are present. The driver is already 
responsible for ensuring that children use the 
correct child restraint or seat belt if they are under 
the age of 14 or less than 1.35m in height, even if 
the driver is not the parent of the child concerned. 
It seems sensible to take a similar approach to 

smoking. Indeed, that approach is taken in the UK 
regulations that have just come into force. 

Issues around enforcement have been raised 
and, as with other motoring offences such as 
using a mobile phone or eating while driving, 
enforcement could be problematic in some 
cases—although, unlike eating or using a mobile 
phone, the smell of smoke in a vehicle containing 
children would be rather a giveaway. I note that 
there are discussions between COSLA and the 
Scottish Government regarding making the 
legislation jointly enforceable by Police Scotland 
and councils’ environmental health officers, who 
already enforce the ban on smoking in public 
places. That seems a sensible development. 

I congratulate Jim Hume on introducing the 
legislation and the Health and Sport Committee on 
its constructive comments in the stage 1 report. 
With—I hope—the support of the Scottish 
Government, we will soon address the gap in our 
legislation that my young constituents in 
Heathhall’s primary 7 were so anxious that we 
should close. 

16:22 
Christian Allard (North East Scotland) (SNP): 

Like all the speakers before me, I understand that 
the bill will play an important role in ensuring that 
we continue on the path to creating a healthier 
Scotland. It will not only protect the health of 
children but it can have a positive influence on 
decreasing the number of smokers in Scotland. 

I thank the Health and Sport Committee for its 
work and I thank Jim Hume for introducing the bill. 
I am not a member of the committee. I welcome 
the committee’s consideration of the effect that the 
bill could have had on the Travelling communities 
and the worries around that. I am glad that the 
matter was brought to light and I am delighted that 
the issue of the privacy of the Travelling 
communities’ mobile homes has been addressed. 

I thank the Scottish Government for its support 
for the bill and its continued work on encouraging 
the decrease in the level of smoking in Scotland. 
As part of the Scottish Government’s tobacco 
control strategy for creating a tobacco-free 
generation, the bill stands shoulder to shoulder 
with campaigns and legislation such as the 
Smoking, Health and Social Care (Scotland) Act 
2005, which are all contributing to reducing the 
level of smoking in Scotland. 

I congratulate Scotland’s public health minister, 
Maureen Watt, on her work in regard to the take it 
right outside campaign, which promotes a 
common awareness that it is never safe to smoke 
in the home or in a car if children are there. Her 
commitment to the campaign is important and the 
bill enhances the strategies outlined by the 
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Scottish Government. It all combines with the 
committee’s work to create a very promising future 
for the health of Scotland. 

I should say at this point that I am an ex-
smoker. Like many members, I used to smoke far 
too much, and I used to smoke in the car. Thinking 
about it years later, I want to say, “What on earth 
were we thinking?” Being in a confined space and 
travelling far away—travelling to France—with 
three children in the back, and thinking it was 
somehow all right just to put the window down a 
little bit and indulge in one or two cigarettes from 
time to time, was not only disgraceful but actually 
dangerous. I remember the number of times that I 
thought my cigarette had fallen on the floor and I 
had to try to stop the car quickly. That happened 
not only when I was on my own, but when I was 
with my children. I thought, “What could ever 
happen?” but the worst must happen in a number 
of cases. 

My point is that it is never safe to smoke in the 
car. Everyone’s situation is different, but there are 
small changes that parents can make to their 
smoking behaviour that will pay great dividends in 
protecting their children from second-hand smoke. 
That is what I did: I smoked a lot outside in the 
rain before I decided, more than 20 years ago, that 
I would stop. I never looked back, and I would 
encourage anybody to follow suit. 

Stewart Maxwell noted that similar legislation 
has been introduced in other countries; France 
implemented a law in July, not so long ago. I 
agree with the minister’s position: the fine seems 
to be adequate. Given that some city councils 
impose penalties of around £50 for littering with 
cigarette ends, a fine of £100 for intoxicating 
children with second-hand smoke seems to be 
appropriate. 

We all have a responsibility to ensure that this 
nation stops hurting itself with tobacco products. I 
am speaking not only about smokers, or ex-
smokers like me, but all of society from children to 
adults. We need to change our attitude to 
smoking. 

Jim Hume’s bill will help to protect the health of 
children and young people, although I personally 
would have gone further and stopped everyone 
smoking in cars, regardless of who is in the car. 
Jenny Marra called for the legislation not to be the 
last word on the matter, and I agree with her on 
that, as there is still a lot more to be done. 

I have no doubt that, in the future, children will 
be shocked to know that it was ever possible to 
smoke in a vehicle: that it was possible to be in an 
enclosed metal tank packed with highly flammable 
fuel and machinery, which moves at high speed on 
wheels, while igniting a naked flame inches away 
from such a dangerous situation. It is shocking 

that someone in control of a car would not think of 
their passengers’ safety. 

We could perhaps have gone further, but I will 
support the bill at stage 1. It is a stepping stone 
towards the future and a healthier and smoke-free 
Scotland. I thank Jim Hume once again for 
introducing his member’s bill. It is important that 
the Parliament considers bills from members as 
well as bills from the Government, as that ensures 
that there is variety and diversity in the legislation 
that is brought to Parliament. 

16:28 
Jackson Carlaw (West Scotland) (Con): At 

one point this afternoon, during an exchange 
between the minister and Duncan McNeil on the 
subject of cabriolets, I thought that I saw a gaping 
hole in the legislation. Where would that leave 
horse-drawn carriages, or a horse and cart? If a 
child can be affected by smoke within 1m, the 
smoke from someone who is smoking 1m away 
while walking down the street is presumably 
equally damaging. 

I say that only to highlight where the debate on 
the legislative process can take us. I am a lifelong 
non-smoker, contrary to what Jenny Marra might 
think, and it was exposure to passive smoking that 
made me that way. I will give three examples. 
First, I remember going home from school in 
Kelvinbridge on the Glasgow underground, as we 
used to call it in those far-off days; there was a 
little ashtray on the floor of the carriage, which was 
thick with tobacco smoke. I would then get on the 
bus, which upstairs had a corridor along the side 
and bench seats, and I needed a knife and fork to 
carve through the smoke to find the seat that I 
would eventually sit in. 

Then there was my father, who smoked a cigar 
called Hamlet, but happiness it was not. He got a 
new car with oyster grey, velour roof lining, but in 
very little time at all it was bile yellow. I thought, 
“Well, if it’s sticking to the roof, what else is it 
sticking to?” That was a perfect example of its 
kind. 

Similarly, going to the cinema was an ordeal, as 
we could hardly see the film because of the 
smoke. Only once, when I saw “The Towering 
Inferno”, did tobacco smoke add to the 
atmosphere, but in general it was a hideous 
experience. 

In many respects, I have no sympathy for 
tobacco. For that reason and because, as Nanette 
Milne made clear in her opening speech, the 
Scottish Conservatives support the bill’s 
underlying principle, I will support the bill at stage 
1 at decision time tonight and, in all probability, at 
stage 3. 
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However, there is the matter of enforcement and 
policing priorities. Is the issue that the bill 
addresses so prevalent that only a legislative 
solution is appropriate? After all, it is not a road 
traffic matter. Unlike using a mobile phone while 
driving, driving under the influence of alcohol or 
not wearing a seat belt, this is a legislative 
measure that is aimed at motorists and which is, 
uniquely, not driven by road traffic concerns. In 
that sense, it is new. 

It will be impossible to establish on a drive by 
whether older children are under or over 18 years 
of age and, as the bill does not apply to e-
cigarettes, the confusion arising could be such that 
motorists are stopped for no good or appropriate 
reason by police officers. 

Jim Hume: Assistant Chief Constable Higgins 
said in evidence to the Health and Sport 
Committee: 

“Our officers are well versed in assessing a situation as 
they see it from a pragmatic point of view. If they passed a 
car and saw someone smoking in it, and if they also saw 
child seats in the back, that would give them a fair 
indication that the child is under 18. It would be about 
overlaying a common sense, pragmatic approach”.—
[Official Report, Health and Sport Committee, 16 June 
2015; c 50.] 

ACC Higgins said that the police would be very 
happy to enforce the legislation. 

Jackson Carlaw: The roads are littered not just 
with cars with smoking drivers but with good 
intentions, and joint enforcement with local 
authorities will presumably be restricted to 
stationary vehicles. 

We will support the bill tonight, setting any 
concerns to one side, but I have a general rather 
than a specific reservation, to which I now turn. In 
order to change public attitudes, we are 
increasingly resorting to legislative solutions. The 
case for such measures is invariably subjective, 
often untried and does not have the necessary 
evidence base in support. That is not to say that 
the bill’s proposed measure is misguided; it is to 
argue that we cannot always be sure, based on 
what is known. It leads to some adopting an 
absolutist argument that brooks no alternative 
view, in order, it seems, to reinforce the case for a 
particular measure when common sense dictates 
that the case cannot be proven. 

In my view, the Scottish Conservatives were 
wrong to oppose the Prohibition of Smoking in 
Regulated Areas (Scotland) Bill, which Stewart 
Maxwell introduced a decade or so ago to ban 
smoking in public places. I was not a member of 
the Parliament then, so it might be regarded as 
easy for me to say that now. However, I tried to 
express that opinion in the previous session of 
Parliament. Conscious of the sensibilities around 
the issue, I included my opinion in a draft speech 

that, out of courtesy, I forwarded to our late 
colleague David McLetchie. It might be said that I 
lit a fuse and waited for the explosion. I did not 
wait long. The thunderous footfall down the 
corridor and the earnest remonstration were real 
and instant enough. 

When the Alcohol (Minimum Pricing) (Scotland) 
Bill was progressed earlier in this session of 
Parliament, I worked hard to overcome the 
sceptics in my party to ensure that Scottish 
Conservatives supported the bill. One key to 
achieving that was the inclusion of a sunset 
clause. It seemed to me that the advantage of that 
was that we could adopt a legislative measure, 
give it every chance to succeed and then, in a 
sensible post-legislative debate after a number of 
years, review its effectiveness. On that basis, a 
wider consensus was achieved to support the 
measure. 

Let us be in no doubt that had such a provision 
been attached to Mr Maxwell’s bill, any sunset 
debate would have unanimously validated the 
policy. However, that might not always be the 
case. I accept that when all else has failed, there 
is a temptation to consider legislative alternatives. 
It might be that such initiatives emerge in future on 
matters such as obesity or in respect of other 
addictions. A good case, but not a proven case, 
might be made for any measure. 

Rather than constructing an artificial debate, it 
might be more consensual and credible to argue 
that there is a proposal and a case for giving it a 
shot at succeeding, but that consensus might well 
be more readily achieved—or scepticism among 
the public overcome—if all concerned know in 
advance that, after a sensible period of time, the 
measure will be tested in a post-legislative vote 
and then either found wanting and allowed to fall 
or, more hopefully, vindicated by practical 
evidence and then reaffirmed. 

The routine inclusion of a sunset clause in 
ambitious but speculative public health legislative 
initiatives is not onerous. It simply establishes that 
Parliament will review the success of the measure 
after, say, three or five years. Why would we not 
do that? If a measure has proved to be effective, it 
will be reaffirmed. If not, it will fall, but the process 
will allow for more general support as we seek to 
at least try to improve Scotland’s public health 
over a much broader range of issues. 

For those reasons, Scottish Conservatives will 
propose a sunset clause for the bill. We believe 
that what the bill proposes is exactly the kind of 
measure that could be effective and it speaks to 
an attack on the public health of young people that 
we should tackle fearlessly and directly. However, 
a sunset clause will at least test the effectiveness 
of the measure in, say, three years’ time. 
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The Deputy Presiding Officer: Will you draw to 
a close, please? 

Jackson Carlaw: That will enable us to achieve 
wider support, both political and public. We 
suggest a sunset clause not to delay, hinder or 
frustrate the bill—our support for it is not 
conditional on such a clause—but to require the 
Parliament to review it, building on the precedent 
that was set in the MUP legislation and 
establishing a sensible precedent for the future. 

16:36 
Dr Richard Simpson (Mid Scotland and Fife) 

(Lab): The Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill continues the progress on 
tackling smoking in Scotland that was begun in 
1999 by Kenny Gibson, at a time when the 
evidence on second-hand smoke was still weak, 
and continued by Stewart Maxwell, whose efforts 
led to the UK-leading ban on smoking in public 
places. The evidence on second-hand smoke is 
no longer weak, and this member’s bill is justified 
on many grounds. I congratulate Jim Hume on its 
progress. 

The bill is justified given the research evidence 
on the effects of second-hand smoke, and the fact 
that children are not autonomous and are 
therefore unable to protect themselves justifies the 
measure ethically. The reports from the BMA 
board of science in 2007 and the Royal College of 
Physicians in 2010 also supported the measure, 
and experience from elsewhere has demonstrated 
the improved outcomes that can be achieved. I 
therefore question whether a sunset clause is 
necessary. Such a clause is useful for a new 
measure that has not been tested elsewhere, but it 
might be an unnecessary addition to the bill given 
that the measure that we are discussing has been 
tested elsewhere. 

Research has shown that there are direct links 
between a child’s exposure to second-hand smoke 
and a range of illnesses including, as Nanette 
Milne said, sudden infant death, asthma, 
respiratory infections, bronchitis, pneumonia, 
meningitis and middle ear disease. Stewart 
Maxwell reminded us of the proven benefits, 
particularly in relation to asthma admissions, that 
have derived from the ban on smoking in public 
places. FOREST—the Freedom Organisation for 
the Right to Enjoy Smoking Tobacco—and others 
were quite sceptical about that, but there is 
absolute proof that the public smoking ban has 
worked. 

Canadian research has shown that a single 
cigarette in a stationary car with its windows 
closed can produce 11 times the level of second-
hand smoke that is found in an average—
Canadian, I presume—bar. The levels of fine 

breathable particles were more than 100 times 
greater than the US Environmental Protection 
Agency’s 24-hour standard for exposure and 15 
times the EPA hazardous rating. Research has 
also shown that the levels of pollution are not 
reduced to a reasonable level when the windows 
are open. That is critical, because one of the main 
defences has been, “Open the windows and it’ll be 
fine.” That is just not the case. 

We already have bans in a number of situations. 
Smoking is banned in company cars, and in 
Germany, Chile and other places there is a ban on 
smoking in any car that is used for work purposes. 

It is a widely held belief—and there is some 
evidence to support it—that children who are 
exposed to smoking behaviours are more likely to 
take up smoking. The fact that that does not reflect 
Jackson Carlaw’s experience probably 
demonstrates the extreme common sense and 
intelligence that he had at a young age. Some 2 
per cent of 13-year-olds and 9 per cent of 15-year-
olds in Scotland are regular smokers. It is good to 
see from the Scottish schools adolescent lifestyle 
and substance use survey report that the numbers 
are reducing. That is welcome, but it is estimated 
that about 15,000 young people still take up 
smoking each year in Scotland. The smoking 
industry needs that in order to continue making 
profits. It is vital that we bear down on that as far 
as we can.  

Nanette Milne and Stewart Maxwell reminded us 
that 85 per cent of adults agree with the proposed 
legislation. The same poll also showed that the 
proposals are welcomed by 70 to 72 per cent of 
smokers, including, as we learned, Richard Lyle.  

Evidence from Australian states that have 
introduced bans suggests that compliance is high. 
That is the fascinating thing about the ban on 
smoking in public places. It was said that we 
would have terrible trouble enforcing it. There 
would be riots in the streets, publicans would go 
on strike and people would stop going to pubs. 
However, the number of prosecutions has been 
tiny. Scots are a law-abiding race and therefore a 
law like this will probably be obeyed. The estimate 
is 200 fixed-penalty notices a year; it may well be 
considerably less. 

In Canada, nine out of 10 provinces, for 
example Nova Scotia and Ontario, have similar 
legislation. Self-reported exposure to passive 
smoking reduced by more than a quarter after the 
legislation was introduced. We heard from many 
members about other areas, including Australia 
and Cyprus. 

According to ASH Scotland, the best available 
evidence shows that 22 per cent of Scottish 13 
and 15-year-olds are sometimes or often exposed 
to tobacco smoke in the car. That is a large 
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number—maybe 60,000 individuals. Reducing that 
will be important. 

As Cara Hilton, Elaine Murray and others 
reminded us, the issue has already been 
legislated on in Westminster. Since 1 October, it 
has been illegal in England and Wales to smoke in 
a car or other vehicle with anyone under 18 years 
of age. I slightly fail to understand why a Sewel 
motion—or, as it is now called, a legislative 
consent motion, since Lord Sewel got into a bit of 
difficulty—was not applied in this case, thus 
making the law apply across the whole of the UK. 
Nevertheless, the bill is welcome.  

Some people have questioned whether the act 
of smoking in cars is in itself a problem. Jackson 
Carlaw suggested that it was not, but there is good 
evidence that smokers are more prone to 
accidents. Smoking is a distraction and some 
countries, such as Kuwait, have introduced a total 
ban on smoking in cars. I am not suggesting that 
we do that immediately, but it would have the 
effect of protecting other vulnerable groups, such 
as non-smokers, smokers who are trying to give 
up and, in particular, adults with incapacity, who 
are an important group. There is a high level of 
smoking among adults with mental health and 
learning disabilities, and they may need protection, 
too. 

I am glad that the specific issue of convertible 
cars has been dealt with. The issue of drivers 
being responsible is a matter for stage 2. Further 
consideration will need to be given to the issue of 
the penalties, who should enforce them and 
whether that should be extended to other groups. 
There will need to be effective publicity before the 
bill’s provisions are implemented. Jim Hume 
referred to the issue of discretion when 
determining the age of passengers. Although I 
agree with that, the committee did not agree that 
the defence of not knowing whether the 
passengers were all adults should apply. Again, 
that will need further work. 

As Jenny Marra said, we need to keep up the 
pressure with new measures. It is good that the 
Government supports plain packaging, which 
needs to be introduced. I suggest that local 
authorities should have powers to ban smoking in 
play parks and play areas. We should have a ban 
on smoking outside stadia and not just inside them 
because of the necessity of going through big 
crowds and lots of passive smoke. Jim Eadie 
referred to support for parents to stop smoking in 
homes. That is very important and we should 
continue with that.  

For all those reasons, Labour will support the bill 
at decision time. It is a very welcome measure. 

16:43 
Maureen Watt: I thank all members for a good 

and constructive debate on this important 
legislation for the health of Scotland’s children. 
This is Parliament at its best. I thank again Jim 
Hume and the non-Government bills unit for their 
work, the Health and Sport Committee members 
for their helpful consideration and the committee 
clerks for their assistance with that work. The 
stage 1 report is very good. Some issues need 
further consideration, but it is great to hear such 
support for the principles of the bill. 

As I highlighted in my opening speech, the 
Scottish Government has made clear for some 
time its commitment to protecting children from 
exposure to second-hand smoke. 

Jenny Marra and Cara Hilton said that not much 
has been done since the 2005 act was passed. 
Incidentally, that was, of course, first proposed by 
my colleague Stewart Maxwell in a member’s bill, 
which was taken over by the Government at the 
time. Much has happened since then. I refer to the 
2010 tobacco retail register, the prohibition of 
vending machines and tobacco displays, and the 
on-going campaigns. I launched the latest take it 
right outside campaign just yesterday. Plain 
packaging would, of course, have been in our 
Health (Tobacco, Nicotine etc and Care) 
(Scotland) Bill if we had not managed, along with 
others, to persuade the UK Government to 
proceed on a UK-wide basis. Smoking in hospital 
grounds is, of course, covered in that bill, which is 
going through the Parliament. 

We should make no mistake. Jim Hume knows 
very well that, if he had not proposed this bill, the 
issue would have been in the Health (Tobacco, 
Nicotine etc and Care) (Scotland) Bill. That shows 
that the Government has different ways of 
working. It has collegiate and cross-party ways of 
working. Perhaps the Health and Sport Committee 
might have liked the issue to be in the Health 
(Tobacco, Nicotine etc and Care) (Scotland) Bill, 
but this is how we decided to do things. 

Jenny Marra: The minister has pre-empted my 
question. All credit to Stewart Maxwell—everyone 
knows that the genesis of the smoking ban was 
his bill. Why did the Scottish Government not 
decide to adopt Jim Hume’s bill, as we adopted 
Stewart Maxwell’s bill when we were in 
government? 

Maureen Watt: I have just answered Jenny 
Marra’s question. The new First Minister said in 
her very first speech that she wanted to work in a 
more collegiate way. This is precisely an example 
of that happening. 

I point out to Jenny Marra that she got her 
figures wrong. The number of people who smoke 
has dropped to 20 per cent. The figure is not 23 
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per cent, as she said. There was a 3 per cent drop 
in 2013-14. People now choose different ways of 
stopping smoking, of course. 

The bill is a very important milestone. It will play 
its part alongside the vast range of measures that 
will continue to be progressed by the Scottish 
Government to reduce tobacco-related harm. I am 
confident that the rationale behind the measures 
will earn widespread support in line with public 
attitudes. It has been estimated that 85 per cent of 
Scots want children to be protected from passive 
smoking while they travel in the confined space of 
a car. As a Parliament, we must respond to that. 

I say to Mr Carlaw that there was no sunset 
clause in the England and Wales legislation and 
there has been good evidence. The bill is based 
on the public wanting it and there has been good 
evidence in the consultations on the bill and the 
consultations that the Government undertook. 

Nearly 10 years on from the introduction of 
smoke-free legislation, it is difficult, as Dr Simpson 
mentioned, to imagine smoking in workplaces, 
cafes or pubs. Attitudes have changed, and the 
bill’s purpose is to build on and continue to drive a 
change in culture. As Nanette Milne said, there is 
a perception that the seat-belt legislation and the 
mobile phone legislation are not enforced, yet in 
2013-14 Police Scotland detected more than 
36,000 seat-belt offences and 34,000 mobile 
phone offences. It is perhaps good to get those 
figures out there. Obviously, the police are taking 
action where necessary. 

As with any bill, amendments and improvements 
may be suggested as the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill 
progresses through Parliament. Again, I state the 
importance of working together to ensure that the 
legislation is effective, enforceable and 
implemented quickly. We need to be very careful 
in considering some amendments that might be 
lodged—for example, on making the driver liable. 
There may be equality issues. Imagine, for 
example, a female driver with a very overbearing 
and forceful male passenger who might refuse a 
request from her. We need to be very clear if we 
want to make the driver liable. 

Elaine Murray made a very good point about 
public education focusing on children. We know, 
for example, that more children are interested in 
recycling than their parents. That is why we are 
funding the ASSIST—a stop smoking in schools 
trial—pilot, which involves peer mentoring on the 
harms of smoking. 

Ultimately, the Scottish Government believes 
that the underpinning principles of the bill are 
strong. That is why we are happy to support the 
bill at stage 1. I have had a helpful dialogue with 
Jim Hume since coming into post, as did Michael 

Matheson before me. I look forward to continuing 
to work in partnership with Mr Hume in considering 
the range of issues that were raised today and 
possible amendments that might come up at stage 
2. 

16:50 
Jim Hume: I thank the minister for those 

remarks and all members for their support and 
contributions. I am greatly encouraged by the wide 
support from across the chamber. 

I will address a few concerns and issues that 
have been raised. I do not want to be churlish, but 
I note that Cara Hilton said that the legislation in 
England and Wales preceded our bill, but the bill 
was proposed in this Parliament prior to any 
discussions south of the border. The British Heart 
Foundation has noted that this Parliament’s 
proposal led to England and Wales legislating. 
Indeed, a couple of years ago, I went down there 
to give evidence on my consultation results. We in 
Scotland are, therefore, still leading the way. 

I wrote to the Health and Sport Committee after 
the publication of its stage 1 report, which I was 
grateful for, and provided clarification on a number 
of issues that have been raised this afternoon. I 
would like to share some of those points with 
members, to ensure that there is a clear 
understanding about the principles and aims of my 
bill. 

I will deal first with whether the measures in the 
bill are necessary. The Health and Sport 
Committee came to the conclusion that 
“education campaigns alone have not succeeded in 
protecting children from exposure to second-hand smoke in 
vehicles, and as such, these further measures are needed”.  

It is clear that existing campaigns such as the take 
it right outside campaign—which was mentioned 
by Duncan McNeil and Richard Lyle—have proved 
to be inadequate in raising awareness of the 
dangers of second-hand smoke to children’s 
health. In fact, the campaign continues its efforts 
to educate people, with the Minister for Public 
Health, Maureen Watt, having visited a nursery in 
Glasgow yesterday to raise awareness of the 
dangers of second-hand smoke. Such work is 
appreciated, but it is clear that more orchestrated 
efforts are needed in order that we reach that goal. 

The take it right outside campaign has correctly 
identified the fact that no amount of second-hand 
smoke is safe. However, as was said by Anne 
McTaggart and others, there are still 60,000 
children per week who sit in smoke-filled cars 
during journeys. My bill is a necessary step in 
ensuring that education and enforcement will be 
uniform across Scotland, and that adults are 
educated about, and encouraged not to engage in, 
smoking in the presence of a child. 
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I previously mentioned—as did Nanette Milne 
and Jim Eadie—that conditions and diseases 
including asthma and respiratory tract infections, 
as well as an increased risk of lung cancer, are 
avoidable, but they continue to affect children 
because of second-hand smoke.  

I want to reiterate that there is a strong case for 
Parliament to adopt the legislation and to protect 
our children today. That will enable at least 60,000 
children to have a healthier start in life. 

I want to be clear about another topic that has 
been brought up, relating to penalisation of the 
person who smokes. The bill is clear that any 
vehicle passenger who is over 18 and is smoking 
when children are in the vehicle will be liable for a 
penalty. I am happy to work with members, the 
Government and the committee regarding 
vicarious liability provisions, but at this stage I 
think that that might make the bill overly complex 
and also risks penalising people unduly. Instead, 
the focus should remain on protecting children 
and, through this measure, on helping to educate 
people—including children themselves, as they 
will be future drivers—about the harmful effects of 
second-hand smoke. 

However, as I said, I am happy to work with 
members and the committee on that. That is why I 
also believe that setting a single-rate penalty of 
£100 will serve the purposes of clarity, uniformity 
in enforcement and fairness for all who are found 
to be liable to pay a penalty. I believe that the 
arguments against that—for example, claims that 
it will negatively impact on people from less well-
off backgrounds—do not stand. The deterrent will 
be as strong and can, in fact, be more fair to those 
who cannot afford to pay a reduced fine 
immediately, because they will be given 29 days to 
do so. 

The flat-rate penalty will ensure that those who 
are able to pay immediately do not get a better 
deal by having an early-payment discount. I want 
to see the fine being used as a means not to 
criminalise people but to deter them from 
subjecting children to second-hand smoke. Just as 
I will not accept a discount on children’s health, I 
am opposed to a discount in that deterrent 
measure. 

I will provide additional clarification on the 
exemption of types of vehicle. People who are 
using a motor vehicle that is 
“designed or adapted for human habitation … and is being 
used for that purpose” 

will not be liable for a penalty. I was very glad to 
hear Christian Allard’s strong support for that. 

As I have stated before, enforcement will be the 
responsibility of Police Scotland. However, 
through constructive dialogue that I have had with 

the Scottish Government, it has emerged that the 
principles would be able to go even further through 
a joint enforcement mechanism whereby local 
authorities share enforcement responsibilities with 
Police Scotland. Of course, we know that we can 
trust Police Scotland to utilise its professional 
expertise in individual cases, as it stated during 
the committee’s scrutiny of the bill. 

I note the results of the 2014 Scottish household 
survey, which was published a few weeks ago and 
which Jenny Marra mentioned. The survey shows 
a drop of 3 per cent over the past three years in 
the percentage of adults who smoke: it is now 
down to 20 per cent. Just this week, we saw that 
the numbers of quit attempts through NHS 
smoking cessation services are at upwards of 
66,000 for 2014-15, which is a rate of 19 per cent. 

That is to be welcomed, but it also demonstrates 
the opportunity that we have right now to capture 
the potential benefit of the bill in that it may 
encourage more adults to consider whether it is 
responsible or acceptable to smoke in the 
presence of children more generally. In fact, the 
Scottish Government’s tobacco control strategy 
seeks to reduce the proportion of children who are 
exposed to second-hand smoke in the home from 
12 per cent to 6 per cent by 2020. I welcome that 
and I note that the bill will contribute to achieving 
that aim. 

Maureen Watt: Does Jim Hume agree that one 
of the reasons for taking smoke outside is that the 
effect of the chemicals from the smoke can linger 
for up to five hours? That effect might be similar, 
although possibly less, in cars. 

Jim Hume: It is well known that the 50 or so 
toxins in second-hand smoke linger for some time 
in cars. Although we cannot see them when the 
smoke dissipates, the dangerous toxins are still 
there. 

Studies from countries that have banned 
smoking in vehicles show that legislating in this 
area can encourage people voluntarily to introduce 
smoke-free homes. From Canada and the United 
States to Australia, the positive impact of such 
legislation has been demonstrated. 

If the bill leads to cultural and behavioural 
change in cars—as I hope and believe it will—it is 
possible that people in Scotland will voluntarily 
reduce smoking in other areas where children are 
present. 

Other studies show that children who are 
exposed to second-hand smoke are more likely to 
become smokers themselves—apart from the 
case of Jackson Carlaw, of course. Reducing 
exposure to second-hand smoke in vehicles can 
not only have immediate benefits in protecting 
children’s respiratory systems, but can reduce the 
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likelihood of children taking up smoking in later 
life—which, of course, can only be a good thing. 

In taking the bill forward, I have been 
encouraged by the positive views that I have 
received from individuals, including parents, 
grandparents and people under 18, as well as 
from health organisations and charities. I hope that 
by agreeing to the bill at stage 1, Parliament will 
make a significant contribution to enabling every 
child in Scotland to develop healthy habits and 
have a healthy life. No child should have to go 
through the physical and psychological anxiety of 
being trapped in a car with adults who smoke. The 
education and deterrence that we need can come 
through the bill, to enable people to look after their 
health and wellbeing. 

I again thank members for their positive and 
thoughtful speeches, and I thank the Scottish 
Government, whose expertise has strengthened 
the bill. I look forward to the bill process 
continuing. Like Elaine Murray, I hope that we will 
get the bill through stage 3 in this parliamentary 
session. I look forward to Scotland being a country 
where children are protected when they are at 
their most vulnerable, and are given the healthy 
start to life that they deserve. 
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 Smoking Prohibition (Children in Motor Vehicles) (Scotland) 
Bill 

 
Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 
Sections 1 and 2 Schedule 
Sections 3 to 6 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Malcolm Chisholm 
 

10 In section 1, page 1, line 6, at end insert–– 

<(1A) It is an offence for the driver of a private motor vehicle to knowingly permit another 
adult to smoke in the vehicle when–– 

(a) there is a child in the vehicle, and 

(b) the vehicle is in a public place.> 

Malcolm Chisholm 
 

11 In section 1, page 1, line 7, leave out <Subsection (1) does> and insert <Subsections (1) and (1A) 
do> 

Maureen Watt 
 

1 In section 1, page 1, line 8, leave out <human habitation> and insert <use as living 
accommodation>  

Maureen Watt 
 

2 In section 1, page 1, line 8, leave out <as described in subsection (3)> and insert <and is being 
used as living accommodation>  

Maureen Watt 
 

3 In section 1, page 1, line 10, leave out subsection (3)  

Maureen Watt 
 

4 In section 1, page 1, line 13, leave out subsection (4) 

Malcolm Chisholm 
 

12 In section 1, page 1, line 13, after <(1)> insert <or (1A)> 
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 2 

Malcolm Chisholm 
 

13 In section 1, page 1, line 15, at end insert–– 

<(  ) It is a defence for a person charged with an offence under subsection (1A) to show 
that— 

(a) the person took all reasonable precautions and exercised all due diligence not to 
commit the offence, or 

(b) there were no lawful and reasonably practicable means by which the person could 
prevent the other adult from smoking in the vehicle.> 

Malcolm Chisholm 
 

14 In section 1, page 1, line 16, after <(1)> insert <or (1A)> 

Schedule  

Jim Hume 
 

5 Leave out the schedule and insert— 

<SCHEDULE 
(introduced by section 2) 

FIXED PENALTY FOR OFFENCE UNDER SECTION 1 

Power to give fixed penalty notices 

1 (1) An authorised officer of a local authority may, if having reason to believe that a person 
is committing or has committed an offence under section 1 within the area of the local 
authority, give that person a fixed penalty notice. 

(2) A constable may, if having reason to believe that a person is committing or has 
committed an offence under section 1, give that person a fixed penalty notice. 

(3) In this schedule, ―fixed penalty notice‖ means a notice offering a person the opportunity 

of discharging any liability to conviction for an offence under section 1 by payment of a 
fixed penalty. 

2  A fixed penalty notice for an offence under section 1 may not be given after such time 
relating to the offence as may be prescribed by regulations made by the Scottish 
Ministers. 

 
Contents of fixed penalty notice 

3 (1) A fixed penalty notice must identify the offence under section 1 and give reasonable 
particulars of the circumstances alleged to constitute that offence. 

 (2) A fixed penalty notice must also state— 

(a) the amount of the penalty and the period within which it may be paid, 

(b) the person to whom and the address at which payment may be made, 

(c) the method or methods by which payment may be made, 

(d) the person to whom and the address at which any representations relating to the 
notice may be made, 
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(e) the consequences of not making a payment within the period for payment. 

(3) The person specified under sub-paragraph (2)(b) must be the local authority in the area 
of which the offence was alleged to have been committed or a person acting on its 
behalf. 

 
The amount of the penalty and the period for payment 

4 (1) The fixed penalty for an offence under section 1 is £100. 

(2) The period for payment of the fixed penalty is the period of 29 days beginning with the 
day on which the notice is given. 

(3) The local authority may extend the period for paying the fixed penalty in any particular 
case if it considers it appropriate to do so. 

 
Effect of notice and payment of penalty 

5 (1) This paragraph applies where a person is served with a fixed penalty notice in respect of 
an offence under section 1. 

(2) No proceedings for the offence may be commenced before the end of the period for 
payment of the penalty. 

(3) No such proceedings may be commenced or continued if payment of the penalty is made 
before the end of that period or is accepted by the local authority after that time. 

(4) In proceedings for the offence, a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility for the 
financial affairs of the local authority, and 

(b) states that payment of an amount specified in the certificate was or was not 
received by a date so specified, 

is sufficient evidence of the facts stated. 

 
Request for hearing 

6 (1) A person to whom a fixed penalty notice has been given may, before the expiry of the 
period for payment of the penalty, give notice requesting a hearing in respect of the 
offence under section 1. 

(2) A notice requesting a hearing under sub-paragraph (1) must be in writing and must be 
sent by post or delivered to the person specified under paragraph 3(2)(b) in the fixed 
penalty notice at the address so specified. 

(3) For the purposes of this paragraph and unless the contrary is proved, the sending of a 
notice by post is deemed to have been effected at the time at which the notice would be 
delivered in the ordinary course of post. 

(4) Where a person has requested a hearing in accordance with this paragraph— 

(a) the local authority must hold the hearing, 

(b) the person authorised for the purpose by the local authority of the area in which 
the offence was committed must notify the procurator fiscal of the request, and 
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(c) the period for payment of the fixed penalty must be calculated so that the period 
beginning with the giving of the notice under this paragraph and ending with the 
receipt by the person who gave that notice of the decision reached at the hearing is 
left out of account. 

 
Power to withdraw notices 

7 (1) If the local authority considers (whether after holding a hearing under paragraph 6 or 
not) that a fixed penalty notice which has been given ought not to have been given, it 
may give to the person to whom it was given a notice withdrawing the fixed penalty 
notice. 

(2) Where a notice under sub-paragraph (1) is given— 

(a) the local authority must repay any amount which has been paid by way of penalty 
in pursuance of the fixed penalty notice, and 

(b) no proceedings are to be commenced or continued against that person for the 
offence in question. 

(3) The local authority must consider any representations made by or on behalf of the 
recipient of the fixed penalty notice and decide in all the circumstances whether to 
withdraw the notice. 

 
Effect of prosecution on notice 

8  Where proceedings for an offence under section 1 in respect of which a fixed penalty 
notice has been given are commenced, the notice is to be treated as withdrawn. 

 
Recovery of unpaid fixed penalties 

9  Subject to paragraphs 7 and 8, where a fixed penalty remains unpaid after the expiry of 
the period for payment of the penalty it is enforceable in like manner as an extract 
registered decree arbitral bearing a warrant for execution issued by the sheriff for any 
sheriffdom. 

 
Judicial determination of enforcement of fixed penalty 

10 (1) A person against whom a fixed penalty bears to be enforceable under paragraph 9 may 
apply to the sheriff for a declaration that the fixed penalty is not enforceable on the 
ground that— 

(a) the fixed penalty was paid before the expiry of the period for paying, or 

(b) the person has made a request for a hearing in accordance with paragraph 6 and no 
hearing has been held within a reasonable time after the request. 

(2) On an application under sub-paragraph (1), the sheriff may declare— 

(a) that the person has or, as the case may be, has not paid the fixed penalty within the 
period for payment of the penalty, 

(b) that the person has or, as the case may be, has not requested a hearing in 
accordance with paragraph 6, 

(c) that, where such a request has been made, a hearing has or, as the case may be, 
has not been held within a reasonable time after the request, and 
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accordingly, that the fixed penalty is or, as the case may be, is not enforceable. 

 
General and supplementary 

11 The Scottish Ministers may make regulations about— 

(a) the application by local authorities of fixed penalties paid under this schedule, 

(b) the keeping of accounts, and the preparation and publication of statements of 
account, relating to fixed penalties under this schedule. 

12 (1) Fixed penalty notices may not be given in such circumstances as may be prescribed by 
regulations made by the Scottish Ministers. 

(2) The method or methods by which fixed penalties may be paid may be prescribed by 
regulations made by the Scottish Ministers. 

(3) The Scottish Ministers may by regulations— 

(a) modify paragraph 4(1) so as to substitute a different fixed penalty, 

(b) modify paragraph 4(2) so as to substitute a different period for the period for the 
time being specified there.> 

After section 2 

Jim Hume 
 

6 After section 2, insert— 

<Powers to enter and require information 

(1) An authorised officer of a local authority may enter and search a private motor vehicle 
which is parked within the area of the local authority in order to ascertain whether an 
offence under section 1 has been or is being committed there. 

(2) A person who— 

(a) an authorised officer of a local authority reasonably believes— 

(i) is committing or has committed an offence under section 1, or 

(ii) has information relating to such an offence, and 

(b) fails without reasonable excuse to supply the officer with the person’s name and 

address on being so required by the officer, 

commits an offence. 

(3) A person who commits an offence under subsection (2) is liable on summary conviction 
to a fine not exceeding level 3 on the standard scale.>  

Section 3 

Malcolm Chisholm 
 

15 In section 3, page 2, line 3, at end insert–– 

<―driver‖ means an adult who, at the time the smoking occurs, is driving or 
otherwise has control of the private motor vehicle,> 

276



 6 

Section 4 

Maureen Watt 
 

7 Leave out section 4 and insert— 

<4 Regulations 

(1) Any power of the Scottish Ministers to make regulations under this Act includes power 
to make incidental, supplementary, consequential, transitional, transitory or saving 
provision. 

(2) Regulations under the following provisions are subject to the affirmative procedure— 

(a) section 3(3), 

(b) paragraph 2 of the schedule, 

(c) paragraph 11(a) of the schedule, 

(d) paragraph 12 of the schedule. 

(3) Regulations under paragraph 11(b) of the schedule are subject to the negative 
procedure.>  

Section 5 

Jim Hume 
 

8 In section 5, page 2, line 37, leave out <8 and 9> and insert <11 and 12>  

Maureen Watt 
 

9 In section 5, page 2, line 39, leave out from <at> to end of line 40 and insert <on such day as the 
Scottish Ministers may by regulations appoint. 

(3) Different days may be appointed for different purposes.>  
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(Scotland) Bill 

 
Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
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Scottish Parliament 

Health and Sport Committee 

Tuesday 17 November 2015 

[The Convener opened the meeting at 09:30] 

Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 2 

The Convener (Duncan McNeil): Good 
morning and welcome to the 31st meeting in 2015 
of the Health and Sport Committee. As I normally 
do at this point, I ask everyone to switch off mobile 
phones because they can interfere with the sound 
system, and to note that officials and members are 
using tablet devices instead of hard copies of the 
papers. 

The first item on the agenda is stage 2 of the 
Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill. I welcome Jim Hume MSP, who is 
the member in charge of the bill, and his officials: 
Stephen Fricker, an assistant clerk in the non-
Government bills unit; and Louise Miller, a solicitor 
in the office of the solicitor to the Scottish 
Parliament. I also welcome Maureen Watt, who is 
the Minister for Public Health, and her officials: 
Siobhan Mackay, policy executive, and Claire 
McDermott, bill team manager, both from the 
Scottish Government tobacco control team; David 
Wilson, a Scottish Government solicitor; and Meryl 
Skene, a parliamentary counsel in the Scottish 
Government. 

Everyone should have with them a copy of the 
bill as introduced, the marshalled list of 
amendments, which was published on Friday, and 
the groupings of amendments, which sets out the 
amendments in the order in which they will be 
considered. 

There will be one debate on each group of 
amendments. I will call the member who lodged 
the first amendment in the group to speak to and 
move that amendment, and to speak to all the 
other amendments in the group. Members who 
have not lodged amendments in the group but 
who wish to speak should catch my attention in 
the usual way. 

If they have not already spoken to the group of 
amendments, I will invite the minister and then the 
member in charge of the bill, Jim Hume, to 
contribute to the debate before we move to the 
winding-up speech. The debate on the group will 
be concluded by my inviting the member who 
moved the first amendment in the group to wind 
up. 

I take it that most people know the amendment 
procedure, so I will not go through it all. 

Section 1—Offence of smoking in a motor 
vehicle with children 

The Convener: Amendment 10, in the name of 
Malcolm Chisholm, is grouped with amendments 
11 to 15. I draw members’ attention to the pre-
emption information that is shown with the 
groupings. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): Amendment 10 is the central 
amendment in the group, although it should be 
grouped specifically with amendment 15, which 
defines “driver”, which is, of course, the central 
word in amendment 10. 

As I am a loyal committee member, my starting 
point is the recommendation in paragraph 65 of 
the committee’s report on the bill, of which I will 
quote a bit. It states: 

“the Committee is persuaded on balance that making the 
driver and the smoker liable for the offence is the sensible 
approach. This would bring this Bill into line with other 
duties on drivers (e.g. seatbelt legislation), be consistent 
with the approach south of the border, and provide added 
incentives to protect children from the harm of second-hand 
smoking in private vehicles.” 

As the committee did, I took the view that making 
the driver as well as the smoker liable would 
strengthen the bill and its central purpose, which is 
to protect children from second-hand smoke. 
Amendment 10 sets out the main thrust of all the 
amendments in the group. 

Amendment 11 deals with the exception 
subsection, which is subsection (2) of section 1. 
Obviously, proposed new subsection (1A) includes 
the same exception. Amendment 14 would extend 
the proposed new subsection (1A) offence to 
section 1(5), which is the fine. Amendment 12 
would extend the proposed new offence to section 
1(4), which is to do with believing that the persons 
in the car are all adults. 

I understand that the cabinet secretary will try to 
remove section 1(4). That complicates the debate, 
but I lodged amendment 12 to make sure that the 
new offence would apply to section 1(4). 

I have also added a new defence in amendment 
13. Paragraph 67 of the committee’s report says: 

“ASH Scotland and the Scottish Coalition on Tobacco 
considered there should be a defence if the driver was 
unable to prevent another individual from smoking and the 
driver ‘made all reasonable efforts’ to prevent the offence. 
They also noted this would bring Scotland into line with 
similar provisions in Wales, England and Northern Ireland.” 

The committee will see the words “all reasonable 
precautions” in amendment 13. Although the 
central thrust of the amendments in the group is to 
make the driver liable in the same way as the 
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smoker will be, amendment 13 also provides a 
specific defence for the driver, which seems to be 
only fair and reasonable. 

The amendments in the group all hang together. 
I will listen with interest to the views of the minister 
and members of the committee before I decide 
whether to press them. 

I move amendment 10. 

The Convener: Thank you. As no other 
members want to take part in the debate, I call the 
minister. 

The Minister for Public Health (Maureen 
Watt): Thank you convener. I will speak to 
amendment 10 and the other amendments in the 
group. I welcome the opportunity to set out the 
Scottish Government’s position on amendments 
10, 11, 12, 13, 14 and 15, which are in Malcolm 
Chisholm’s name. 

As has been said, amendment 10 would make it 
an offence for the driver of a car knowingly to 
permit another adult to smoke in the car when a 
child is present. I note that that is also highlighted 
as the preferred option in a number of 
submissions to the committee and was discussed 
in the stage 1 report, with a recommendation that 
such a change be made. We therefore carefully 
considered the need for the offence, particularly as 
reference was made to existing smoke-free 
legislation in the stage 1 report. Similar 
requirements exist in relation to workplace 
vehicles and public transportation in the Smoking, 
Health and Social Care (Scotland) Act 2005. 

I am keen to achieve consistency with existing 
legislation when there is a good reason to do so. 
That said, I am not convinced that adding an 
offence to make the driver vicariously liable for the 
offence will provide further protection to children 
from the harms of second-hand smoke. I 
understand why reference has been made to 
existing smoke-free legislation, but it is worth 
noting that that requirement was introduced in the 
context of work vehicles and that the offence 
therefore applies to individuals who are acting in a 
professional capacity. 

For example, it is right and proper for a taxi 
driver to intervene to stop a passenger smoking in 
the taxi. In such instances, they can rightly refuse 
to provide a service to the passenger in their 
professional capacity. That provision does not 
read across directly to private vehicles because 
the person who is driving is not acting in a 
professional capacity. Although I advocate that all 
passengers should seek to protect children from 
second-hand smoke by asking others not to 
smoke in the vehicle with them, applying an 
offence to the driver could be problematic. For 
example, is it reasonable to hold a young driver 
criminally responsible for the behaviour of his or 

her parents if they make a choice to smoke in front 
of a younger sibling? 

Reference has also been made to seat belt 
legislation and the requirement for drivers to 
ensure that children under 14 who are passengers 
in their car wear a seat belt. However, that 
legislation does not make it the responsibility of 
the driver when another adult passenger in the car 
commits an offence by failing to wear a seat belt. 
Amendment 10 would make an adult responsible 
for another adult’s offence. 

There has also been reference to consistency 
with similar legislation that has already been 
introduced in England and Wales. The regulations 
there have a number of differences from the bill 
that has been introduced by Mr Hume. For 
example, they do not require that the offence can 
be committed only by an adult over the age of 18, 
so amendment 10 alone would not achieve 
consistency with the approach that has been taken 
in other jurisdictions in the United Kingdom. As the 
committee knows, the Scottish Government 
consulted on the policy before introducing the 
Health (Tobacco, Nicotine etc and Care) 
(Scotland) Bill. That consultation invited 
respondents to suggest to whom the offence 
should apply. Sixty-two respondents commented 
on that, but only eight—13 per cent—suggested 
that it should apply to the driver. 

It is important that we send a clear and 
consistent message that all adults are responsible 
for their own behaviour when it comes to 
protecting the health of children from second-hand 
smoke in cars. The person smoking should be 
responsible for committing the offence. There 
should be no confusion or uncertainty about who 
is ultimately responsible for an individual adult’s 
decision to breach the law. 

I note that amendment 14 would provide a 
statutory defence that would be specific to the 
driver. Given that I do not think that the driver 
should be made vicariously responsible for the 
offence, it follows that I do not support the defence 
that attaches to it. 

However, some submissions suggested that the 
offence should be applied to the driver in order to 
provide an alternative defence to the one that is 
provided in the bill. The defence that would be 
provided by amendment 14 is problematic; 
application of such a defence would require 
consideration of what the “reasonable precautions” 
or “due diligence” might be in practice.  

For those reasons, I ask the committee to reject 
amendments 10 to 15, which have been lodged in 
Mr Chisholm’s name. 

Jim Hume (South Scotland) (LD): Good 
morning to the committee and thank you for 
considering the bill at stage 2. 
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I set out my views on driver liability in my letter 
to the committee on 5 October, in response to its 
stage 1 report, and during the stage 1 debate. I 
have not been persuaded by the arguments that 
have been presented about consistency with the 
legislation elsewhere or the ban on smoking in 
public places. 

I have four key arguments against driver liability. 
One is that such liability has the potential to 
distract the driver from the road, which could lead 
to an accident. To introduce driver liability would 
unhelpfully move the focus away from the harmful 
effects on children of exposure to second-hand 
smoke in a confined space, and it strays into the 
realm of traffic offences. A driver is not in the 
same position as the owner of licensed premises: 
he or she is a private individual, not someone who 
is running a business. He or she is also not 
necessarily in a position of authority in relation to 
other adults in the vehicle, in the way that a bus 
driver, for example, may be in relation to their 
passengers. Primarily, the proposals would add 
unnecessary complexity to a bill that is seeking to 
be as uncomplicated and easy to enforce as 
possible. 

I thank Malcolm Chisholm for his amendments, 
but request that he consider seeking to withdraw 
amendment 10 and not moving the other 
amendments in the group. 

Malcolm Chisholm: I thank the minister and 
Jim Hume. Jim Hume made some points on which 
I want to reflect further. On what the minister said, 
I need clarification—I probably will not get it 
today—about seat belt legislation, because the 
committee, in making its report, thought that the 
proposals would be consistent with seat belt 
legislation. Clearly, that is something that I, and 
perhaps the committee, will look at before stage 3. 

The minister said that the driver’s ability to 
enforce his or her will would be “problematic”. That 
is, of course, the reason for the statutory defence 
in amendment 13. The minister said “amendment 
14”: that detail does not really matter, but one of 
us must be wrong. 

Finally the minister referred to a young driver 
being criminally responsible, but the point of 
amendment 15 is to make it clear that “driver” 
means an adult. A 17-year-old driver would not be 
criminally responsible under my amendments. 

Given that the member in charge of the bill has 
put forward substantial arguments that I want to 
reflect on, I will not press the amendments today, 
although I reserve the right to do so at stage 3. 

09:45 
Amendment 10, by agreement, withdrawn. 

Amendment 11 not moved. 

The Convener: Amendment 1, in the name of 
the minister, is grouped with amendments 2 and 3. 

Maureen Watt: The bill aims to exempt vehicles 
that are being used as a person’s home. I support 
Jim Hume’s intention to ensure that the offence in 
section 1(1) does not apply in a person’s home, 
but I believe that the description “living 
accommodation” more closely reflects a vehicle 
that is being used as such. It could include 
vehicles such as motor homes and caravans, but 
is not limited to those examples. 

It is possible that other vehicles could be 
designed or adapted as living accommodation—
for example, vans with a bed, kitchen or toilet 
facilities. However, it might not be necessary for it 
to have all those installations for a vehicle to be 
considered to be a person’s home; there might be 
other installations or designs that would lead an 
enforcement officer to believe that a vehicle is 
being used as a person’s home. 

Amendments 1 and 2 are in line with Jim 
Hume’s policy intention to exempt parked motor 
homes, caravans and other vehicles that are 
designed or adapted to provide living 
accommodation. 

Amendment 3 will remove the test that, in effect, 
means that a vehicle must be parked 
“for not less than one night” 

before it can be considered to be a person’s home 
and, thereby, be exempt from the offence in 
section 1(1). The test would be problematic to 
enforce. For it to be applied, enforcement officers 
would need to be certain for how long the vehicle 
had been parked or for how long it was intended 
that it would be parked. Removal of section 1(3) 
does not change the policy intention to exempt 
vehicles that are being used as living 
accommodation. Vehicles that are parked and 
being used as such will be exempt from the 
offence. 

I move amendment 1. 

Jim Hume: Amendments 1 to 3 are 
straightforward and provide a clearer definition of 
vehicles that are to be exempted. The phrase 
“living accommodation” more accurately reflects 
the policy intention. The deletion of subsection (3) 
from section 1 will remove any difficulty for 
enforcement agencies in determining what 
constitutes 
“not less than one night”. 

Therefore, I am grateful to the minister for lodging 
the amendments, which I am happy to support. 

Amendment 1 agreed to. 

Amendments 2 and 3 moved—[Maureen 
Watt]—and agreed to. 
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The Convener: Amendment 4, in the name of 
the minister, is in a group on its own. I remind 
members that, if the amendment is agreed to, I 
cannot call amendment 12, because of the pre-
emption that I spoke about earlier. 

Maureen Watt: Amendment 4 removes the 
defence that the person smoking 
“reasonably believed all other occupants of the vehicle to 
be adults.” 

It is difficult to envisage what steps a person might 
take, beyond asking for proof of age, to prove that 
they reasonably believed all occupants to be 18 or 
over. Even if such a step were to be taken, it 
would be difficult to establish that such proof had 
been asked for or, indeed, had been supplied. In 
any case, such steps have a disproportionate 
impact. 

I recognise that, in its stage 1 report, the 
committee asked the Scottish Government to 
consider the alternative defences that were 
supplied in written evidence. I note that many of 
the suggestions relied on asking the age of the 
child where there was any doubt. Although that 
would be prudent, the same problems occur with 
trying to prove that that had taken place. It is worth 
noting that many of those who submitted written 
evidence did not believe that there should be a 
defence of not knowing the child’s age. 

A number of offences exist in statute whereby 
an adult commits an offence when they act in a 
way that harms the health of a child or, indeed, 
when their failing to act harms the child. In its 
consideration of the bill, the committee has 
referred to the requirement for drivers to ensure 
that children under 14 who are passengers in their 
car wear a seat belt. There is no defence attached 
to that in respect of whether the driver could have 
known that the child was under the age of 14, and 
neither does such a defence exist in relation to the 
offence of a person purchasing alcohol or tobacco 
on behalf of a young person who is under the age 
of 18. 

A similar offence has been included in the 
Health (Tobacco, Nicotine etc and Care) 
(Scotland) Bill, which is currently being considered 
by the committee. The provision in question will 
make it an offence for someone over the age of 18 
to purchase a nicotine vapour product on behalf of 
a person who is under the age of 18. Again, there 
is no defence relating to whether an adult could 
reasonably know the age of the child. I therefore 
see no reason why a defence of that nature should 
apply to the offence in section 1. Adults must take 
responsibility and, if in doubt, should not smoke in 
a car when a person who might be under 18 is 
present. 

I move amendment 4. 

Jim Hume: I support the Scottish Government’s 
amendment to remove the defence, and I am 
grateful for its consideration of the issue. 

Amendment 4 agreed to. 

Amendments 13 and 14 not moved. 

Section 1, as amended, agreed to. 

Section 2 agreed to. 

Schedule—Fixed penalty for offences under 
section 1 

The Convener: Amendment 5, in the name of 
Jim Hume, is grouped with amendments 6 to 8. 

Jim Hume: I record my thanks to the minister 
and her officials for the continuing spirit of 
partnership that has enabled us all to get to this 
point. 

The schedule to the bill, as introduced, allows 
for the fixed-penalty regime to be enforced solely 
by Police Scotland. However, during stage 1, it 
became clear that there is wide-ranging support 
for a joint enforcement regime between Police 
Scotland and local authorities, and both the 
Scottish Government and I have been persuaded 
by that argument. 

As a result, amendment 5 seeks to replace the 
current schedule with a new one that provides for 
joint enforcement between Police Scotland and 
local authorities, thus strengthening the bill. I have 
worked closely with the Scottish Government on 
revising the schedule to make it as similar as 
possible to schedule 1 to the Smoking, Health and 
Social Care (Scotland) Act 2005. That will make 
enforcement simpler for the police and local 
authorities, as they are already familiar with the 
fixed-penalty regime that applies under the 2005 
act. 

In particular, the new schedule provides for fixed 
penalties to be paid to the local authority of the 
area in which the offence was alleged to have 
been committed or to a person acting on its behalf, 
rather than to the clerk of court. Other references 
to “the clerk of court” in the schedule have been 
replaced in amendment 5 by references to “the 
local authority”. Despite the fixed-penalty regime 
being modelled on that in the 2005 act, paragraph 
4 of the new schedule maintains the fixed penalty 
for an offence at £100 and allows a payment 
period of 29 days, with no provision for an early 
payment discount. I am pleased that the Scottish 
Government has accepted my position on the 
matter, and I should add that there is provision for 
Scottish ministers to amend the value of the 
penalty by regulations. 

Amendment 6 seeks to insert a new section to 
reflect the joint enforcement regime, granting entry 
and search powers to authorised officers of a local 
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authority and allowing them to obtain the name 
and address of a person whom they reasonably 
believe might be committing, or might have 
committed, an offence under section 1 or whom 
they reasonably believe to have information 
relating to such an offence. Those powers are 
based on similar powers available to local 
authority officers under the 2005 act. 

Amendment 7, in the name of the minister, gives 
ministers various ancillary powers to make 
regulations and sets out the procedures to which 
regulations made under the bill will be subject. 
Proposed new subsection (3) reflects the 
Delegated Powers and Law Reform Committee’s 
recommendation that regulations under paragraph 
11(b) of the new schedule, in relation to keeping of 
accounts, be subject to the negative procedure. 
Amendment 8 is a consequential amendment. 

I move amendment 5. 

Maureen Watt: I will speak to amendment 7 in 
my name and the other amendments in the group. 

In the memorandum that the Scottish 
Government sent to the committee in March 2015, 
we made clear our support for amendment 5 in 
Jim Hume’s name, which suggests that a joint 
approach to enforcement between local authorities 
and Police Scotland be considered in respect of 
the bill. Environmental health officers have played 
a vital role in supporting the implementation of 
existing smoke-free legislation, which, I am sure 
we would all agree, has been a success. A 
primary aim of this bill is to protect the health of 
children by reducing their exposure to second-
hand smoke. In that respect, the protection of 
public health is fundamental to the role of 
environmental health officers in Scotland and they 
would bring with them a wealth of experience. It 
makes sense that Police Scotland, too, has a role 
to play, as it has powers to stop a moving vehicle, 
while local authorities could enforce the offence in 
respect of stationary vehicles. 

However, although enforcing the offence in 
section 1(1) will be important, the bill’s aims 
cannot be achieved by enforcement alone. This is 
all about promoting a change in cultures and 
attitudes. The harms caused by exposure to 
second-hand smoke are widely understood and 
therefore the majority of adults choose not to 
smoke in their homes and cars when children are 
present. Last year, we developed and launched to 
a positive reception our national take it right 
outside campaign, which aimed to raise 
awareness of the risks posed to children by 
second-hand smoke. Our evaluation of the 
campaign showed that although it had had an 
impact on behaviour more needed to be done to 
drive home the message that it is never safe to 
smoke in enclosed spaces with children present, 
and we relaunched the campaign last month with 

a stronger message to take account of the 
evaluation’s findings. 

It is my belief that the introduction of the offence 
in section 1(1) will provide a deterrent and 
continue to promote that key message. We know 
that there has been a significant change in 
behaviours and attitudes since the introduction of 
smoke-free legislation in 2006. Enforcement in 
respect of that legislation was measured, and we 
would anticipate the same approach being taken 
to the proposals in the bill. 

I am pleased, therefore, that amendment 5 
provides similar powers to local authorities in 
respect of enforcement and the administration of 
fixed-penalty notices to those provided in the 
Smoking, Health and Social Care (Scotland) Act 
2005. That will allow for a consistent approach, 
albeit with a higher level of fine and no early 
payment reduction—although I believe that such 
differences reflect a higher level of complexity in 
enforcing the offence. Taking a similar approach 
will help to avoid difficulties associated with 
operating different enforcement regimes for 
different smoking-related offences. 

The committee asked the Scottish Government 
to consider additional costs to local authorities 
associated with enforcing the provisions in the bill. 
The financial memorandum accompanying the bill 
calculates the likely number of fixed-penalty 
notices to be around 200 per annum. We would 
not expect that to rise as a result of local authority 
enforcement. The Scottish Government already 
provides £2.5 million a year to local authorities as 
part of their baseline grant to enforce current 
smoke-free legislation. My officials have met the 
Convention of Scottish Local Authorities and 
environmental health officers, and those 
discussions have raised the potential for modest 
one-off additional costs associated with training, 
guidance and producing fixed-penalty notices. 

I support amendment 6, because without 
powers to search and enter private vehicles, local 
authorities would be unable to enforce the offence 
effectively. It is therefore essential that such 
powers are provided. It is also right that those who 
are committing or who have committed an offence, 
and those who might have helpful information but 
who fail to provide local authority officers with their 
name and address without reasonable excuse are 
deemed to be committing an offence. Otherwise, 
the legislation could be easily circumvented. 

10:00 
Amendment 7 in my name reflects the proposed 

replacement schedule that will be inserted into the 
bill by Jim Hume’s amendment 5 to provide local 
authorities with enforcement powers. Changing 
the procedure for regulation-making powers under 
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paragraph 11(b) of the replacement schedule 
pertaining to the keeping, preparation and 
publication of fixed-penalty notice accounts from 
affirmative to negative reflects the 
recommendation made by the Delegated Powers 
and Law Reform Committee, and I ask members 
to support amendment 7. 

Nanette Milne (North East Scotland) (Con): I 
welcome these amendments, which clarify the 
local authority’s role in enforcing the legislation, 
because I think that everyone agrees that 
enforcement is one of the key issues with the bill. 
There now appears to be agreement that Police 
Scotland and local authorities should take a joint 
enforcement approach. I hope that the clarity that 
the amendments bring to enforcement and the 
public information activity to raise awareness of 
the legislation that the Government has said that it 
intends to undertake will result in the desired 
change in behaviour to protect children from the 
effects of smoke in the enclosed space of a motor 
vehicle. 

However, the Scottish Conservatives indicated 
at stage 1 that it was our intention to introduce an 
amendment to provide for post-legislative scrutiny 
of the measures to prohibit smoking in motor 
vehicles with children present. We will therefore 
propose at stage 3 a sunset clause to test the 
effectiveness of the legislation after it has been in 
place for a reasonable length of time, such as 
three years. 

I support amendments 5 to 8. 

Maureen Watt: On the point about a sunset 
clause, we understand the desire to review 
whether children’s exposure to second-hand 
smoke has been reduced and the number of 
young people who are taking up smoking. Figures 
on the number of people smoking are continually 
monitored in other ways. We have monitored such 
figures since the start of our take it right outside 
campaign and continue to do so, and as a result, 
we refined the message when we relaunched the 
campaign this year. 

Jim Hume: I thank Nanette Milne and the 
minister for their comments. I have to say that, at 
this stage, I am not persuaded that we need a 
sunset clause. There is clear evidence from other 
countries of the damage that second-hand smoke 
does to children and that legislation has led to the 
change in culture to which the minister referred. 
The bill is about promoting a change in culture and 
protecting children from the dangers of second-
hand smoke in cars, which are well documented in 
scientific evidence. We know that every week 
60,000 children in Scotland are exposed to 
second-hand smoke, and I believe that the 
amendments that we have discussed will 
strengthen the bill. 

Amendment 5 agreed to. 

Schedule, as amended, agreed to. 

After section 2 

Amendment 6 moved—[Jim Hume]—and 
agreed to. 

Section 3—Interpretation 

Amendment 15 not moved. 

Section 3 agreed to. 

Section 4—Regulations 

Amendment 7 moved—[Maureen Watt]—and 
agreed to. 

Section 4, as amended, agreed to. 

Section 5—Commencement 

Amendment 8 moved—[Jim Hume]—and 
agreed to. 

The Convener: Amendment 9, in the name of 
the minister, is in a group on its own. 

Maureen Watt: There can be no doubt that we 
all have a responsibility to protect children from 
tobacco smoke; indeed, that is why last month I 
relaunched the take it right outside campaign, 
which aims to raise awareness of the risks posed 
by second-hand smoke to children. However, as 
this is an important new law, I have committed to 
running a national campaign to raise awareness of 
the new offence. It is vital that any campaign is 
aligned with the timing of the bill’s 
commencement, and amendment 9 will allow 
Scottish ministers to commence the legislation 
when the campaign has been developed and 
launched. I have already made clear my 
commitment to implementing this important 
legislation as quickly as possible, but I reiterate 
that now for the avoidance of any doubt. 

I move amendment 9. 

Richard Lyle (Central Scotland) (SNP): As 
everyone knows, I smoke. I also welcome the bill, 
as I am sure that it will help to reduce children’s 
smoke inhalation. However, I ask the minister to 
make our campaign much better than what I have 
seen of the English campaign, which I do not think 
conveys the message forcefully enough. 

The Convener: I call Jim Hume to wind up—I 
am sorry; I mean that I call Jim Hume to speak. 
The minister will wind up. 

Jim Hume: I am always happy to wind up, but it 
is usually other people I like to wind up. 

I am happy to support the amendment and I 
welcome the minister’s public commitment again 
today to ensuring that the provisions will come into 
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force as quickly as possible. At the time of 
drafting, I did not put the commencement date in 
the hands of the ministers as I was not clear at 
that stage whether the Scottish Government would 
support the bill. Having received the Government’s 
clear support and having worked constructively 
with it, I think it sensible to give ministers flexibility 
with regard to when the provisions come into force 
so that they coincide with the campaign. 

Maureen Watt: In response to Richard Lyle, I 
have not seen the campaign that is being run in 
England, but I think that, as initial results show, 
our take it right outside message has been very 
forceful. We have shown that smoke lingers for up 
to seven hours in a room and that it gets under 
doors and in through windows, and the campaign 
has also used the picture of a child’s lungs. All 
those facts and images are very forceful, and I 
hope that our campaign in relation to smoking in 
cars will be equally effective. 

I ask the committee to support amendment 9. 

Amendment 9 agreed to. 

Section 5, as amended, agreed to. 

Section 6 agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the bill. Members should note that 
the bill will now be reprinted as amended. 
Parliament has not yet determined when stage 3 
will take place, but members are able to lodge 
stage 3 amendments at any time. Members will be 
informed of the deadline for amendments once 
that has been determined, and I thank Jim Hume, 
the minister and her team for attending this 
morning. 

I briefly suspend the meeting. 

10:08 
Meeting suspended. 
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Smoking Prohibition (Children in Motor 

Vehicles) (Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 

 

 

 
An Act of the Scottish Parliament to prohibit smoking in private motor vehicles in the presence of 

children, subject to limited exceptions; and for connected purposes. 

 

 

1 Offence of smoking in a motor vehicle with children 

(1) It is an offence for an adult to smoke in a private motor vehicle when–– 

(a) there is a child in the vehicle, and 5 

(b) the vehicle is in a public place. 

(2) Subsection (1) does not apply to a private motor vehicle that is designed or adapted for 

use as living accommodation and which, at the time the smoking occurs, is parked and is 

being used as living accommodation. 

(5) A person who commits an offence under subsection (1) is liable on summary conviction to a 10 

fine not exceeding level 3 on the standard scale. 

 

2 Fixed penalties 

The schedule provides for fixed penalties for offences under section 1. 

 

2A Powers to enter and require information 

(1) An authorised officer of a local authority may enter and search a private motor vehicle 15 

which is parked within the area of the local authority in order to ascertain whether an 

offence under section 1 has been or is being committed there. 

(2) A person who— 

(a) an authorised officer of a local authority reasonably believes— 

(i) is committing or has committed an offence under section 1, or 20 

(ii) has information relating to such an offence, and 

(b) fails without reasonable excuse to supply the officer with the person’s name and 

address on being so required by the officer, 

commits an offence. 
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(3) A person who commits an offence under subsection (2) is liable on summary conviction 

to a fine not exceeding level 3 on the standard scale. 

 

3 Interpretation 

(1) In this Act–– 

―adult‖ means a person aged 18 or over, 5 

―car‖ means a motor vehicle which is not–– 

(a) a goods vehicle, or 

(b) a vehicle of a type not commonly used as a private vehicle and unsuitable 

to be so used,  

―child‖ means a person under the age of 18, 10 

―motor cycle‖ means a mechanically propelled vehicle which is steered by means 

of handlebars attached to the front wheel, 

―motor vehicle‖ means a mechanically propelled vehicle, other than a motor 

cycle, that is intended or adapted for use on roads, 

―private hire car‖ has the meaning given by section 23(1) of the Civic 15 

Government (Scotland) Act 1982, 

―private motor vehicle‖ means–– 

(a) any car which is not a public transportation vehicle, and 

(b) any other motor vehicle which is used primarily for the private purposes of 

the person who owns it or of a person having the right to use it, provided 20 

that such right to use a vehicle does not include a reference to a person 

whose right to use the vehicle derives only from having paid, or undertaken 

to pay, for the use of the vehicle and its driver, 

―public place‖ means a place to which the public, or a section of the public, has 

access whether on payment or otherwise, 25 

―public transportation vehicle‖ means any vehicle available to the public as a 

means of transportation and includes a taxi and a private hire car, 

―taxi‖ has the meaning given by section 23(1) of the Civic Government (Scotland) 

Act 1982. 

(2) In this Act, ―to smoke‖ means to smoke tobacco, any substance or mixture which 30 

includes it or any other substance or mixture; and a person is to be taken as smoking if 

the person is holding or otherwise in possession or control of lit tobacco, of any lit 

substance or mixture which includes tobacco or of any other lit substance or mixture 

which is in a form or in a receptacle in which it can be smoked. 

(3) The Scottish Ministers may by regulations alter any of the following definitions in 35 

subsection (1)–– 

―car‖, 

―private motor vehicle‖, 

―public transportation vehicle‖. 

 

290



Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 3 

 

4 Regulations 

(1) Any power of the Scottish Ministers to make regulations under this Act includes power 

to make incidental, supplementary, consequential, transitional, transitory or saving 

provision. 

(2) Regulations under the following provisions are subject to the affirmative procedure— 5 

(a) section 3(3), 

(b) paragraph 2 of the schedule, 

(c) paragraph 11(a) of the schedule, 

(d) paragraph 12 of the schedule. 

(3) Regulations under paragraph 11(b) of the schedule are subject to the negative procedure. 10 

 

5 Commencement 

(1) Sections 3 and 4, this section, section 6 and paragraphs 11 and 12 of the schedule come 

into force on the day after Royal Assent. 

(2) The remaining provisions of this Act come into force on such day as the Scottish 

Ministers may by regulations appoint. 15 

(3) Different days may be appointed for different purposes. 

 

6 Short title 

The short title of this Act is the Smoking Prohibition (Children in Motor Vehicles) 

(Scotland) Act 2015. 
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SCHEDULE 

(introduced by section 2) 
 

FIXED PENALTY FOR OFFENCE UNDER SECTION 1 

Power to give fixed penalty notices 

1 (1) An authorised officer of a local authority may, if having reason to believe that a person 5 

is committing or has committed an offence under section 1 within the area of the local 

authority, give that person a fixed penalty notice. 

(2) A constable may, if having reason to believe that a person is committing or has 

committed an offence under section 1, give that person a fixed penalty notice. 

(3) In this schedule, ―fixed penalty notice‖ means a notice offering a person the opportunity 10 

of discharging any liability to conviction for an offence under section 1 by payment of a 

fixed penalty. 

2  A fixed penalty notice for an offence under section 1 may not be given after such time 

relating to the offence as may be prescribed by regulations made by the Scottish 

Ministers. 15 

 

Contents of fixed penalty notice 

3 (1) A fixed penalty notice must identify the offence under section 1 and give reasonable 

particulars of the circumstances alleged to constitute that offence. 

 (2) A fixed penalty notice must also state— 

(a) the amount of the penalty and the period within which it may be paid, 20 

(b) the person to whom and the address at which payment may be made, 

(c) the method or methods by which payment may be made, 

(d) the person to whom and the address at which any representations relating to the 

notice may be made, 

(e) the consequences of not making a payment within the period for payment. 25 

(3) The person specified under sub-paragraph (2)(b) must be the local authority in the area 

of which the offence was alleged to have been committed or a person acting on its 

behalf. 

 

The amount of the penalty and the period for payment 

4 (1) The fixed penalty for an offence under section 1 is £100. 30 

(2) The period for payment of the fixed penalty is the period of 29 days beginning with the 

day on which the notice is given. 

(3) The local authority may extend the period for paying the fixed penalty in any particular 

case if it considers it appropriate to do so. 

 

Effect of notice and payment of penalty 35 

5 (1) This paragraph applies where a person is served with a fixed penalty notice in respect of 

an offence under section 1. 
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(2) No proceedings for the offence may be commenced before the end of the period for 

payment of the penalty. 

(3) No such proceedings may be commenced or continued if payment of the penalty is made 

before the end of that period or is accepted by the local authority after that time. 

(4) In proceedings for the offence, a certificate which— 5 

(a) purports to be signed by or on behalf of a person having responsibility for the 

financial affairs of the local authority, and 

(b) states that payment of an amount specified in the certificate was or was not 

received by a date so specified, 

is sufficient evidence of the facts stated. 10 

 

Request for hearing 

6 (1) A person to whom a fixed penalty notice has been given may, before the expiry of the 

period for payment of the penalty, give notice requesting a hearing in respect of the 

offence under section 1. 

(2) A notice requesting a hearing under sub-paragraph (1) must be in writing and must be 15 

sent by post or delivered to the person specified under paragraph 3(2)(b) in the fixed 

penalty notice at the address so specified. 

(3) For the purposes of this paragraph and unless the contrary is proved, the sending of a 

notice by post is deemed to have been effected at the time at which the notice would be 

delivered in the ordinary course of post. 20 

(4) Where a person has requested a hearing in accordance with this paragraph— 

(a) the local authority must hold the hearing, 

(b) the person authorised for the purpose by the local authority of the area in which 

the offence was committed must notify the procurator fiscal of the request, and 

(c) the period for payment of the fixed penalty must be calculated so that the period 25 

beginning with the giving of the notice under this paragraph and ending with the 

receipt by the person who gave that notice of the decision reached at the hearing is 

left out of account. 

 

Power to withdraw notices 

7 (1) If the local authority considers (whether after holding a hearing under paragraph 6 or 30 

not) that a fixed penalty notice which has been given ought not to have been given, it 

may give to the person to whom it was given a notice withdrawing the fixed penalty 

notice. 

(2) Where a notice under sub-paragraph (1) is given— 

(a) the local authority must repay any amount which has been paid by way of penalty 35 

in pursuance of the fixed penalty notice, and 

(b) no proceedings are to be commenced or continued against that person for the 

offence in question. 

(3) The local authority must consider any representations made by or on behalf of the 

recipient of the fixed penalty notice and decide in all the circumstances whether to 40 

withdraw the notice. 
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Effect of prosecution on notice 

8  Where proceedings for an offence under section 1 in respect of which a fixed penalty 

notice has been given are commenced, the notice is to be treated as withdrawn. 

 

Recovery of unpaid fixed penalties 

9  Subject to paragraphs 7 and 8, where a fixed penalty remains unpaid after the expiry of 5 

the period for payment of the penalty it is enforceable in like manner as an extract 

registered decree arbitral bearing a warrant for execution issued by the sheriff for any 

sheriffdom. 

 

Judicial determination of enforcement of fixed penalty 

10 (1) A person against whom a fixed penalty bears to be enforceable under paragraph 9 may 10 

apply to the sheriff for a declaration that the fixed penalty is not enforceable on the 

ground that— 

(a) the fixed penalty was paid before the expiry of the period for paying, or 

(b) the person has made a request for a hearing in accordance with paragraph 6 and no 

hearing has been held within a reasonable time after the request. 15 

(2) On an application under sub-paragraph (1), the sheriff may declare— 

(a) that the person has or, as the case may be, has not paid the fixed penalty within the 

period for payment of the penalty, 

(b) that the person has or, as the case may be, has not requested a hearing in 

accordance with paragraph 6, 20 

(c) that, where such a request has been made, a hearing has or, as the case may be, 

has not been held within a reasonable time after the request, and 

accordingly, that the fixed penalty is or, as the case may be, is not enforceable. 

 

General and supplementary 

11 The Scottish Ministers may make regulations about— 25 

(a) the application by local authorities of fixed penalties paid under this schedule, 

(b) the keeping of accounts, and the preparation and publication of statements of 

account, relating to fixed penalties under this schedule. 

12 (1) Fixed penalty notices may not be given in such circumstances as may be prescribed by 

regulations made by the Scottish Ministers. 30 

(2) The method or methods by which fixed penalties may be paid may be prescribed by 

regulations made by the Scottish Ministers. 

(3) The Scottish Ministers may by regulations— 

(a) modify paragraph 4(1) so as to substitute a different fixed penalty, 

(b) modify paragraph 4(2) so as to substitute a different period for the period for the 35 

time being specified there. 
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REVISED EXPLANATORY NOTES 

 
 
 
INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 

Explanatory Notes are published to accompany the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill as amended at Stage 2. Text has been added or amended as necessary 
to reflect amendments made to the Bill at Stage 2 and these changes are indicated by sidelining 
in the right margin. 

2. These Explanatory Notes have been prepared by the Non-Government Bills Unit (with 
input from the Scottish Government) on behalf of Jim Hume MSP, the member who introduced 
the Bill. They have been prepared in order to assist the reader of the Bill and to help inform 
debate on it. They do not form part of the Bill and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 
or schedule, does not seem to require any explanation or comment, none is given. 

OVERVIEW OF THE BILL 

4. The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill prohibits smoking 
by an adult in any private vehicle in the presence of a child, while that vehicle is in a public 
place. There are exceptions to the prohibition which take account of members of the Travelling 
community and holiday-makers who use their vehicles as permanent or temporary homes. 
Breach of the prohibition is made a criminal offence. A fixed penalty notice regime is provided 
as an alternative means of enforcement. 

COMMENTARY ON SECTIONS 

The structure of the Bill 

5. The Bill has seven sections and a schedule. Sections 1 and 2 comprise the main 
provisions of the Bill. Section 2A covers powers granted to authorised officers of a local 
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authority. Section 3 deals with interpretation, section 4 with regulations, section 5 with 
commencement and section 6 sets out the Bill’s short title. 

6. The schedule sets out the details of the fixed penalty notice (FPN) regime. 

Section 1 – Offence of smoking in a motor vehicle with children 

7. Section 1 sets out the offence created by the Bill. With one exception, the offence is 
committed in any situation where an adult (i.e. person aged 18 or over) smokes in a private 
motor vehicle when a child (i.e. person under the age of 18) is also present in the vehicle and the 
vehicle is in a public place. 

8. The exception is set out in subsection (2). This provides that the offence is not committed 
if the vehicle is designed or adapted for use as living accommodation – a motorhome for 
example – is parked, and is being used as living accommodation (for example, by a member of a 
Travelling community, or by a holiday-maker).  

9. Subsection (5) deals with the penalty for committing the offence in subsection (1) which, 
on summary conviction, is a fine not exceeding level 3 on the standard scale (currently £1,000).  
In practice, fixed penalties will normally be offered as an alternative to prosecution; therefore 
any such fine is only likely to be incurred if a fixed penalty was not paid or accepted, a decision 
was then made to prosecute the person concerned for the section 1 offence, and the person was 
then convicted in the Sheriff or Justice of the Peace Court (which would decide the amount of 
the fine, up to the maximum allowable, according to the facts and circumstances). 

Section 2 – Fixed penalties 

10. This section introduces the schedule to the Bill, which describes the arrangements for 
fixed penalties for offences under section 1. The provisions of the schedule are described in 
greater detail below. 

Section 2A – Powers to enter and require information 

11. Section 2A empowers an authorised officer of a local authority to enter and search a 
parked private motor vehicle within the area of the local authority in order to check whether an 
offence under section 1 has been or is being committed. Subsection (2) makes it an offence for 
an individual, reasonably believed by an authorised officer of a local authority to have 
committed an offence under section 1 or to have information relating to such an offence, to fail 
without reasonable excuse to provide their name and address when requested to do so by that 
officer. The penalty for an offence committed under subsection (2) is a fine not exceeding level 3 
on the standard scale. 

Section 3 – Interpretation 

12. Section 3 sets out definitions of key terms used in the Bill. Reading these definitions 
together means that ―private motor vehicle‖ excludes motor cycles, scooters and mobility aids 

which are steered by means of handlebars attached to the front wheel. Public transportation 
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vehicles (including taxis and private hire vehicles) are also excluded since smoking in them is 
already an offence under the Smoking, Health and Social Care (Scotland) Act 2005, which 
prohibits smoking in enclosed public spaces. Several of the definitions contained in section 3 
(―car‖, ―private motor vehicle‖ and ―public transportation vehicle‖) are based on those in the 

Prohibition of Smoking in Certain Premises (Scotland) Regulations 2006 (made under the 2005 
Act). These definitions are used to define the scope of the private vehicles exemption under the 
2005 Act/2006 Regulations, and are also used to determine what is a ―private motor vehicle‖ 

falling within the scope of the offence under section 1 of the Bill. 

13. Subsection (3) allows the Scottish Ministers to alter, by regulations, certain definitions 
contained in subsection (1), namely ―car‖, ―private motor vehicle‖ and ―public transportation 

vehicle‖. As stated above, these definitions are based on counterparts in the 2006 Regulations 
which are amendable by subordinate legislation. It is desirable, therefore, to provide powers for 
Ministers to be able to adjust the relevant definitions in this Bill so that an alignment can be 
maintained with corresponding definitions under the 2005 Act.  

Section 4 – Regulations 

14. Subsection (1) gives the Scottish Ministers ancillary powers to make any incidental, 
supplementary, consequential, transitional, transitory or saving provisions that may be required, 
for example as a result of alterations to definitions in section 3(1).  

15. Subsection (2) sets out which regulations under the Bill are subject to the affirmative 
procedure (that is, those that require approval by resolution of the Parliament). Subsection (3) 
sets out which regulations are subject to the negative procedure (that is, those that may be 
annulled by resolution of the Parliament). 

Section 5 – Commencement 

16. Section 5 provides for the commencement of the Bill.  Those provisions conferring power 
to make regulations relating to the details of the fixed penalty regime (paragraphs 11 and 12 of 
the schedule) are among those brought into force immediately after Royal Assent so that the 
regulations can be in place by the time the main provisions are brought into force (by regulations 
made by the Scottish Ministers).  

Schedule – Fixed penalty for offence under section 1 

17. The schedule makes detailed provision about FPNs. Paragraph 1 defines the 
circumstances in which FPNs may be given, and who may issue the notices (that is, an 
authorised officer of a local authority (sub-paragraph (1)) or a police constable (sub-paragraph 
(2)). The fixed penalty is an alternative to prosecution – that is, it allows the offender to pay a 
modest amount in return for avoiding any risk of a criminal conviction and a potentially much 
higher fine.  

18. Paragraph 2 allows the Scottish Ministers to set, by regulations, the maximum period 
between an offence being committed and a FPN being issued. 
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19. Paragraph 3 prescribes the content of the FPN, which must describe the circumstances of 
the alleged offence.  It must also state the amount of the penalty, details of when and how it can 
be paid (payment must be made to the local authority for the area in which the offence was 
committed) and the consequences of failing to do so (i.e. the risk of prosecution).  The FPN must 
also provide contact details for a person to whom representations about it may be made. This is 
to allow the person to whom it is issued to challenge the FPN if, for example, he or she denies 
committing the offence or believes there were extenuating circumstances.  

20. Paragraph 4 sets the amount of the fixed penalty as £100 and the period in which it must 
be paid as 29 days. The 29-day period allows a full four weeks to pay the fixed penalty, not 
including the day on which the offence was committed. Both the amount and the period are 
variable by regulations under paragraph 12 (see below), and there is a discretionary power for a 
local authority to extend the period for payment in an individual case. 

21. Paragraph 5 sets out the consequences of payment and non-payment of a fixed penalty. It 
provides that no proceedings (i.e. prosecution) can be commenced within the 29-day period, nor 
may proceedings be commenced or continued after that period has ended if payment has been 
made during it, or if the local authority has accepted payment after that time.  Sub-paragraph (4) 
sets out what is considered to be sufficient evidence of payment having been made.  

22. Paragraph 6 enables a recipient of a FPN to request a hearing in relation to the offence. 
The request must be made in writing to the local authority and submitted within 29 days of the 
FPN being issued. The local authority which will hold the hearing must notify the procurator 
fiscal that a request for a hearing has been made. The period between submission of the written 
request and receipt by the requester of the outcome of the hearing does not count towards the 29 
days period for payment.   

23. Paragraph 7(1) provides for the withdrawal of a FPN where the local authority considers 
that it ought not to have been given – including on the basis of representations made by the 
person to whom the FPN was issued, and given full consideration by the local authority under 
paragraph 7(3).  Paragraph 7(2) explains the consequences of withdrawal of a FPN. 

24. Paragraph 8 provides that FPNs are to be treated as withdrawn once any proceedings are 
underway. This means that the person prosecuted will no longer have the opportunity of avoiding 
conviction by paying £100.  

25. Paragraph 9 sets out the provision for the recovery of unpaid fixed penalties. After the 
expiry of the 29-day period for payment the local authority can recover the unpaid penalty in the 
same way as a sum of money in respect of which decree has been granted in civil proceedings. 

26. Paragraph 10(1) enables an individual who disputes the local authority’s attempt to 

recover an unpaid penalty to apply to the sheriff for a declaration that the fixed penalty cannot be 
recovered under paragraph 9 as payment was made on time, or that there was an undue delay in 
the local authority’s response to the individual’s request for a hearing. Paragraph 10(2) provides 

that the sheriff may declare whether or not payment was made on time, or whether a hearing was 
validly requested and took place within a reasonable time and, therefore, whether or not the 
penalty is enforceable. 
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27. Paragraph 11(a) gives the Scottish Ministers the power to make regulations regarding the 
application by local authorities of fixed penalties paid under the schedule (for example, to 
provide that a proportion of the revenue is used to offset the administrative costs involved). 
Paragraph 11(b) gives the Scottish Ministers the power to make regulations regarding 
arrangements for the preparation and publication of statements of account relating to fixed 
penalties. Regulations under paragraph 11(a) are subject to the affirmative procedure; regulations 
under paragraph 11(b) are subject to the negative procedure (see section 4). 

28. Paragraph 12 provides the Scottish Ministers with powers to make regulations prescribing 
the circumstances in which a FPN may not be issued, to provide for and alter the approved 
methods of payment of penalties, to amend the fixed penalty amount, and to alter the time period 
in which payment must be made. Any such regulations are subject to the affirmative procedure 
(see section 4). 
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INTRODUCTION 

1. This revised Financial Memorandum has been prepared by the Non-Government Bills 

Unit, on behalf of the member in charge of the Bill, Jim Hume MSP, to accompany the Smoking 

Prohibition (Children in Motor Vehicles) (Scotland) Bill following Stage 2 consideration of the 

Bill. It has been produced in accordance with Rule 9.7.8B of the Parliament’s Standing Orders. It 

does not form part of the Bill and has not been endorsed by the Parliament. It should be read in 

conjunction with the revised Explanatory Notes and other accompanying documents published 

with the Bill. 

2. The purpose of this revised Financial Memorandum is to set out the best estimates of the 

administrative, compliance and other costs to which the provisions of the Bill (as amended at 

Stage 2) will give rise, and an indication of the margins of uncertainty in these estimates. 

3. The Bill creates a new criminal offence, committed by any adult (aged 18 or over), where 

that adult smokes in a private motor vehicle in the presence of a child (under 18 years of age) 

while that vehicle is in a public place (subject to limited exceptions). 

4. The offence is to be enforced jointly by Police Scotland and authorised officers of local 

authorities, mainly by a fixed penalty regime as an alternative to prosecution, although there is 

also provision for offenders who are convicted to be fined. The principle behind the Bill is to 

provide protection for a vulnerable section of society, by encouraging a culture shift in attitudes, 

so any revenue generated through fixed penalties or fines is expected to be modest.   

BACKGROUND 

Estimating the number of fixed penalty notices 

Introduction 

5. Before any estimates are made of the likely costs to the various bodies responsible for 

enforcing the Bill (i.e. Police Scotland, local authorities, and the Scottish Court Service), it is 

necessary to explore the numbers of fixed penalty notices (FPNs) likely to arise as a result of the 

new legislation. 
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6. Current estimates suggest that approximately 60,000 children in Scotland are exposed to 

second-hand smoke (SHS) in a car each week.
1
 Some of these cases will involve more than one 

child being exposed to SHS from a single adult while other cases could involve more than one 

adult smoking in the presence of a single child. However, it is reasonable to assume that the 

number of adults in Scotland currently engaged in the activity of smoking in a car with a child 

present is likely to be in the region of 60,000.  

7. It can be anticipated that, since the vast majority of adults comply with the law on 

seatbelts and the use of mobile devices, and there was very good compliance with the Smoking, 

Health and Social Care (Scotland) Act 2005
2
, the same can be predicted for this new offence and 

it is therefore likely that the numbers of those committing this offence, being detected and 

receiving FPNs will be low. 

Other legislation affecting car users 

8. Figures supplied by Police Scotland for 2013/14 reveal that over 36,000 seatbelt offences 

and over 34,000 mobile device offences were detected. 64% of people over the age of 17 in 

Scotland drive on a regular or occasional basis
3
, which equates to approximately 2,787,000 

individuals. This means that the number of seatbelt offences equates to approximately 1.3% of 

the driving population and the number of mobile device offences to approximately 1.2% of that 

population. 

9. The number of individuals capable of committing the offence of smoking in a car with a 

child present is very much lower, estimated above to be in the region of 60,000. If a similar 

percentage of that number were to be detected breaching the new legislation, it would result in 

between 700 and 800 FPNs being issued annually. However, detection of this offence is not 

likely to be as straightforward as detection for seatbelt and mobile device offences since it is not 

immediately obvious, on observing traffic, whether passengers are present (small children may 

not be visible) and whether passengers are likely to be below the age of 18. For this reason, the 

number of FPNs issued in a year is likely to be lower than 700. 

Previous legislation on smoking 

10.  The rate of offences detected under the 2005 Act is likely to be informative. Following 

the implementation of the Act, compliance data was collected by local authorities. The number 

of FPNs issued to individuals in a series of three month periods have been published by the 

Scottish Government
4
 and record that, in the year following the commencement of the 2005 Act 

(1 April 2006 – 31 March 2007), 620 FPNs were issued to individuals: therefore around 0.06% 

of the 924,000 smokers in Scotland received a FPN in the year following the introduction of the 

ban on smoking in public places. 

                                                 
1 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation (question 2). (2013) 

Available at: http://jimhume.org/en/document/consultation-responses#document [Accessed 29 October 2014]. 
2 Smoking, Health and Social Care (Scotland) Act 2005 (asp 13). Available at: 

http://www.legislation.gov.uk/asp/2005/13/section/4 [Accessed 29 October 2014]. 
3 Transport Scotland. Scottish Transport Statistics No 32 2013 Edition. Table 11.10. Available at: 

http://www.transportscotland.gov.uk/statistics/j285663-14.htm#table1110 [Accessed on 4 November 2014]. 
4 Scottish Government: Healthier Scotland Clearing the air. Available at: 

http://www.clearingtheairscotland.com/latest/index.html [Accessed October 2014] 
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11. Figures for the second year following the ban (March 2007 – April 2008) were higher. 

1,187 FPNs were issued. This figure means that in the region of 0.1% of the smoking population 

received a FPN for breaking the law in that period. 

12. Clearly, the opportunities to commit the offence created by this Bill are considerably 

fewer than for smoking in enclosed public spaces, since only a subset of smokers drive in 

vehicles with children present. If FPNs were issued to 0.1% of the 60,000 estimated to be 

currently engaged in smoking in cars while children are present, then that would result in around 

60 FPNs being issued annually. 

Experience from other countries implementing similar legislation 

13. In the first six months after introduction of similar legislation in Australia, 158 on-the-

spot fines (the equivalent of fixed penalty notices) were recorded in Queensland (population 4.8 

million) and 138 in Victoria (population 5.8 million) respectively.
5
 In New South Wales 

(population 7.4 million) 1,330 on-the-spot fines were issued for people smoking in cars when 

children under the age of 16 were present in the four years following the ban – an average of 332 

per annum
6
. While the laws in these different jurisdictions are not identical to this Bill and the 

states involved will have different smoking demographics and will have promoted and enforced 

the ban in various ways, these figures suggest an estimate in the region of 280 for Scotland 

(population 5.3 million). 

Conclusion 

14. Based on the above information on compliance with Scottish smoking legislation and 

other legislation affecting car users, taking into account estimates of the numbers of those in 

Scotland currently smoking in cars while children are present and combining this with evidence 

of detection rates for similar offences in other legislatures, the number of FPNs issued annually 

(under the joint enforcement regime provided for in the Bill) is likely to be in the region of 200.  

COSTS ON THE SCOTTISH ADMINISTRATION 

Scottish Government 

15. The provisions of the Bill do not place any obligations directly on the Scottish 

Government but it is anticipated that they would wish to publicise the ban and the ban is unlikely 

to succeed without publicity. The advertising costs to the Scottish Government are therefore set 

out below. 

                                                 
5 Herald Sun. (2010). Smoking ban burns parents. Available at: 

http://www.heraldsun.com.au/news/victoria/smoking-ban-burns-parents/story-e6frf7kx-

1225912518244?nk=75d784cd36050bffc2f2fdfce4b40679 [Accessed 29 October 2014]. 
6 New South Wales Government. Public Health (Tobacco) Act 2008 Statutory Review Discussion Paper. Page 11. 

Available at: http://www.health.nsw.gov.au/legislation/Documents/tobacco-act-review-discussion-paper.pdf 

[Accessed on 4 November 2014]. 
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Costs for advertising 

16. Advertising costs are published on the Scottish Government website.
7
 Total advertising 

spend in relation to smoking in 2005-06, in the lead-up to the implementation of the smoking ban 

under the 2005 Act – a major shift in policy which affected many people – was just over 

£1 million.
8
 In 2006-07, spend was significantly lower – just under £45,000.

9
 (The ban came into 

force on 26 March 2006). 

17. In 2010-11 the Scottish Government spent significant sums under ―Tobacco (Cessation, 

Legislation)‖, incorporating initiatives and raising public awareness of the restrictions on 

tobacco advertising and sales in the Tobacco and Primary Medical Services (Scotland) Act 2010 

(―the 2010 Act‖).
10

 The spend in this period is identified as just under £350,000
11

, broadly in line 

with the estimate set out in paragraph 77 of the Financial Memorandum to the Bill leading to the 

2010 Act (£400,000 for set up and year one costs associated with the registration scheme). The 

average spend from 2010-11 to 2012-13 is just under £400,000
12

. 

18. Scottish Government expenditure on advertising related to smoking therefore tends to 

peak around legislation then stabilise. It is expected that this would be mirrored around this 

legislation, although it should be noted that the Scottish Government is already very active with 

campaigns designed to protect people from second-hand smoke. 

19. Chapter 5 of the Scottish Government’s Tobacco Control Strategy focuses on ―protecting 

people from second-hand smoke‖ and includes a section on ―reducing children’s exposure to 

second-hand smoke in enclosed spaces‖.
13

 Page 25 of the Strategy states that the Scottish 

Government will ―run a social marketing campaign … to raise awareness of second-hand smoke 

in enclosed spaces and to support people to reduce the harm it can cause‖. The recent re-launch 

of the ―Take it Right Outside‖ campaign
14

 focused on protecting children from the harmful 

effects of second-hand smoke in the home and car. 

                                                 
7 Scottish Government. Advertising spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend [Accessed 29 

October 2014]. 
8 £1,056,867.36. Scottish Government. Details of the 2005-2006 spend. Available at:  

http://www.scotland.gov.uk/About/People/Directorates/Communications/adspend0607 [Accessed 29 October 2014].  
9 £43,288.31. Scottish Government. Details of the 2006-2007 spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/adspend2006-07 [Accessed 29 October 

2014]. 
10 Tobacco and Primary Medical Services (Scotland) Act 2010 (asp 3). Available at: 

http://www.legislation.gov.uk/asp/2010/3/contents [Accessed 6 November 2014]. 
11 £334,717.92. Scottish Government. Details of the 2010-11 spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend/Spend-2010-

11 [Accessed 30 October 2014]. 
12 £382,897.28, as an average of the following figures: 2010-11 spend, £334,717.92; 2011-12 spend, £466,673.47; 

2012-13 spend, £347,300.46. Scottish Government. Advertising spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend [Accessed 30 

October 2014]. 
13 Scottish Government. (2013) Creating a Tobacco-free Generation: A Tobacco Control Strategy for Scotland. 

Available at: http://www.scotland.gov.uk/Resource/0041/00417331.pdf [Accessed 29 October 2014]. 
14 Scottish Government. (2015) ‘Take smoking right outside’. Available at: 

http://news.scotland.gov.uk/News/Take-smoking-right-outside-1e0b.aspx [Accessed 23 November 2015]. 
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20. The Scottish Government advised the Non-Government Bills Unit that ―the money set 

aside from 2013-15 was used for the [2014] Take it Right Outside campaign‖, with the current 

campaign spend allocation on smoking prevention being up to March 2015
15

. Marketing spend in 

relation to smoking prevention in 2013-14 was £319,954.12
16

. 

21. Early analysis
17

 of the 2014 campaign showed that 18% of people (as a result of the 

campaign) tried to stop smoking altogether and 13% stopped smoking in the home, while 4% 

stopped smoking at all in the car, and 3% don’t smoke in the car when children are present. The 

figures for smoking in cars are likely to reflect the lower incidence of the behaviour in general 

among the smoking population, since many smokers already refrain from this behaviour and a 

proportion do not travel by car.   

22. It is anticipated that the cost for a high-profile advertising campaign in relation to this 

legislation will not be as significant as it was for the campaign prior to the smoking ban coming 

into effect, as that and subsequent smoking-related legislation has created a greater public 

awareness of the impacts of smoking and second hand smoke. Nevertheless, this would be a new 

campaign to highlight new laws coming into effect, and it would be for the Scottish Government 

to determine the most effective way of raising awareness and getting the message across. It is 

estimated that the cost of a suitably high-profile campaign would be between £250,000 and 

£300,000. 

23. This potential cost could be spread over one or two financial years, subject to the Scottish 

Government’s decision on how best to implement the campaign. It is anticipated that the costs of 

follow-up public information or social advertising campaigns will be linked with other 

campaigns and would not, therefore, impact on on-going average expenditure beyond the year of 

legislation.  

Scottish Court Service 

24. It is estimated (as set out in the background section of this memorandum) that in the 

region of 200 FPNs will be issued per year as a result of detection of the new offence. 

Costs of prosecution when FPNs are challenged or not paid 

25. Police Scotland informed the Non-Government Bills Unit that an average of 

approximately 20-25% of FPNs which are issued for seatbelt and mobile device offences are not 

paid and, as a consequence, result in reports being submitted to the Crown Office and Procurator 

Fiscal Service (COPFS). The Scottish Court Service, in correspondence with the Non-

Government Bills Unit, quoted a figure of 26% for challenged or unpaid penalties. Based on the 

estimate of 200 FPNs being issued annually, then approximately 55 penalties would be 

challenged or unpaid if it is assumed that there will be a similar level of non-payment of FPNs 

associated with this offence.  

                                                 
15 Scottish Government correspondence to the Non-Government Bills Unit. September 2014. 
16 Scottish Government. (2015) 2013-14 Expenditure covering public information, social marketing and 

international marketing. Available at: http://www.gov.scot/Resource/0048/00484906.pdf 
17 Story and the Scottish Government. (September 2014) ‘Take it right outside’ Campaign Tracking Research: Key 

findings – Post-campaign. Page 41. Available at:  http://www.scotland.gov.uk/Resource/0045/00459841.pdf 

[Accessed 30 October 2014]. 
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26. In the 12 months following the passage of the 2005 Act, there was one prosecution of an 

individual for smoking in a public place. Following that year, numbers remained low, ranging 

between zero in some years and peaking at eight prosecutions in 2010-11
19

. It is likely, therefore, 

that the number of cases proceeding to prosecution would be very small indeed and the resulting 

cost could therefore be absorbed within current budget levels. 

27. Paragraph 10 of the schedule provides a mechanism under which disputes as to whether or 

not a fixed penalty has been paid within the period for payment can be resolved by the Scottish 

Court Service. The schedule enables a person who is in dispute with the local authority to apply 

to the sheriff by summary application, for a declaration that the fixed penalty cannot be enforced 

because either, the fixed penalty has been paid, or a request for a hearing has been made to the 

local authority. It is expected that the majority of fixed penalties will be paid and only a small 

minority of cases not accepted, therefore the financial impact on the Scottish Court Service will 

be minimal. 

28.  Audit Scotland estimated in 2011 that the total cost of processing a summary case was 

£2,148
20

, a cost borne between the Police Service, the Court Service and the Crown Office and 

Procurator Fiscal Service.  This figure may have increased since then due to inflation.  

COSTS ON LOCAL AUTHORITIES 

29. While the joint enforcement regime is not expected to result in a major rise in the number 

of fixed penalty notices issued, it can be anticipated that some costs will fall on local authorities.  

30. The Scottish Government currently provides £2.5 million a year to local authorities as 

part of their baseline grant to support current smoke-free legislation but there is the possibility 

for ―modest one-off additional costs associated with training, guidance and producing fixed 

penalty notices‖ as identified by the Minister for Public Health.
22

 These costs could be up to 

£50,000 across all local authorities but can reasonably be expected to be lower, as the Scottish 

Government would be able to prepare any guidance as part of its normal business
23

, and some of 

the costs of administering FPNs will be offset by any penalties paid. The Scottish Government 

will consider any business case for additional one-off funding if the local authority cannot meet 

these costs from existing funding. 

31. Local authorities will be responsible for collecting sums payable under any fixed 

penalties arising, whether issued by Police Scotland or the local authority itself. Payments 

received by local authorities will remain fully within their responsibility, and it will be for each 

local authority to determine what to do with that money, subject to meeting regulations set out by 

the Scottish Ministers in relation to the keeping of accounts, the application of fixed penalties, 

and the preparation and publication of statements of account relating to the fixed penalties under 

the schedule.  

                                                 
19 Figures provided to SPICe by Scottish Government officials. November 2014. 
20 Audit Scotland. (2011) An overview of Scotland’s criminal justice system. Page 17. Available at: 

http://www.audit-scotland.gov.uk/docs/central/2011/nr_110906_justice_overview.pdf [Accessed 30 October 2014]. 
22 Scottish Parliament. Health and Sport Committee. Official Report, 17 November 2015. Col 10. 
23 Scottish Government. Email to the Non-Government Bills Unit. November 2015. 
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

Police Service of Scotland 

32. The Police Service of Scotland will be responsible for enforcing the legislation (jointly 

with local authorities), using existing powers to stop vehicles. It is envisaged that the police will 

enforce the prohibition through its routine monitoring of traffic offences, with the detection of 

any offence under this Bill undertaken in the same way as currently conducted for the 

enforcement of legislation regarding the use of seatbelts or hand-held devices. 

33. This additional responsibility does not introduce any significant changes to police 

procedures; it just introduces a new facet to roadside operations. Police Scotland, in 

correspondence with the Non-Government Bills Unit, stated that ―minor costs‖ will be incurred 

to amend fixed penalty administration systems with details of the new offence and to update 

electronic notebooks and paper ticket books.
24

  

34. As set out in the background to this memorandum, it is estimated that in the region of 200 

FPNs will be issued as a result of the Bill. Some training will be necessary in order to inform 

officers of the new offence, the powers associated with it and methods for dealing with it. Police 

Scotland, in correspondence with the Non-Government Bills Unit, anticipated that the costs 

involved in this will be minimal. 

Health Boards 

35. The cost implications of the Bill for Health Boards are long-term savings in treating 

smoking-relating illnesses (which should decline as a result of fewer children being exposed to 

SHS and some adults being prompted to quit smoking or smoking less) and the shorter-term cost 

of providing smoking cessation services (which may increase if the Bill prompts more people to 

attempt to stop smoking and results in an increased demand for such services). 

Smoking related illnesses 

36. It is estimated that it costs the NHS in Scotland around £400m each year to treat 

smoking-related illness.
25

 Other estimates range from at least £300m to in excess of £500m 

depending on the methodology applied.
26

 The Scottish Public Health Observatory has estimated 

that a one per cent reduction in smoking prevalence would save around 540 lives a year; reduce 

smoking-attributable hospital admissions by around 2,300; and reduce estimated NHS spending 

on smoking-related illness by between £13 million and £21 million.
27

  

                                                 
24 Police Scotland. Letter to the Non-Government Bills Unit. October 2014. 
25 Scottish Government. (2013) Publication of Scottish Government Tobacco Control Strategy. Available at: 

http://www.scotland.gov.uk/topics/health/services/smoking [Accessed 30 October 2014]. 
26 ScotPHO Smoking Ready Reckoner (2011 Edition, published January 2012), Tables 3 and 4. Available at: 

http://www.scotpho.org.uk/downloads/scotphoreports/scotpho120626_smokingreadyreckoner.pdf [Accessed 30 

October 2014][link is no longer accessible]. 
27 ScotPHO Smoking Ready Reckoner (2011 Edition, published January 2012), Page 4. Available at: 

http://www.scotpho.org.uk/downloads/scotphoreports/scotpho120626_smokingreadyreckoner.pdf  [Accessed 30 

October 2014][link is no longer accessible]. 
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37. The 2013 Scottish Household Survey shows that 23.1% (approximately 924,000) of the 

adult population smokes, representing a 5% reduction over the last ten years, although the rate 

has remained at around 23 per cent each year since 2011.
28

 

38. Recent work from the Royal College of Physicians has estimated the health burden of 

children’s exposure to SHS at a UK level each day. Approximately 800 children see a doctor as a 

result of ill-health linked to their exposure to second-hand smoke, with 25 of these serious 

enough to be admitted to hospital.
29

 This would indicate that approximately 60-70 children see a 

doctor while two children are admitted to hospital in Scotland each day due to exposure to 

SHS.
30

  

39. A study was carried out in 2006 to detect any change in exposure to SHS among primary 

schoolchildren in Scotland after the implementation of the 2005 Act.
31

 Salivary cotinine 

concentrations, reports of parental smoking, and exposure to tobacco smoke in public and private 

places were compared before and after legislation. The study found that the legislation reduced 

exposure to SHS among young people in Scotland, particularly among groups with lower 

exposure in the home. No evidence of increased SHS exposure in young people associated with 

displacement of parental smoking into the home was found. The study concluded that Scottish 

smoke-free legislation had therefore had a positive short term impact on young people’s health, 

but added that further efforts were needed to promote both smoke-free homes and smoking 

cessation. 

40. A study carried out by the University of Glasgow and published in the New England 

Journal of Medicine found that the 2005 Act was responsible for a reduction in hospital 

admissions for asthma among children.
32

 

41. Smoking bans are known to increase the rate of smoking cessation and quit attempts.
33

  

Aberdeen University’s Respiratory Group stated that ―we would anticipate immediate health 

benefits to result from this exposure reduction‖ and added ―we would expect to see some 

reduction in GP consultation rates and hospital admissions with the consequent financial benefits 

that would bring‖.
34

 

                                                 
28 Scottish Government. (2013) Scotland’s People. Annual report: Results from 2013. Scottish Household Survey, 

page 96. Available at: http://www.scotland.gov.uk/Resource/0045/00457570.pdf [Accessed October 2014]. 
29 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation. Page 1. Available at: 

http://jimhume.org/en/document/consultation-responses#document [Accessed 30 October 2014]. 
30 Calculated on the Scottish population being 8.3% of that of the UK and not accounting for different smoking 

behaviours that might exist amongst the countries forming the UK. 
31 The British Medical Journal. (2007) Changes in child exposure to environmental tobacco smoke (CHETS) study 

after implementation of smoke-free legislation in Scotland: national cross sectional survey. Available at: 

http://www.bmj.com/content/335/7619/545.full [Accessed 28 October 2014]. 
32 Mackay, D., Haw, S., Ayres, J.G., Fischbacher, C. and Pell, J.P.(2010) Smoke-free legislation and hospitalizations 

for childhood asthma. New England Journal of Medicine, 363. pp. 1139-1145. Available at: 

http://eprints.gla.ac.uk/42802/1/42802.pdf [Accessed 30 October 2014]. 
33 Musiello, T. 2009. An investigation into the effects of the Scottish smoking ban. PhD thesis. Chapter 2.3. Queen 

Margaret University. Available at: http://etheses.qmu.ac.uk/116/1/116.pdf [Accessed 29 October 2014]. 
34 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation. Page 2. Available at: 

http://jimhume.org/en/document/consultation-responses#document [Accessed 30 October 2014]. 
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42. While these savings and health benefits are not easy to quantify (especially since children 

who are currently exposed to SHS in cars may continue to be exposed in the home) it must be 

assumed that some level of saving will be achieved as a result both of a reduction in exposure to 

SHS among the young, and as a result of adults cutting down or deciding to stop smoking once 

the new offence comes into force. 

43. Monitoring of the 2005 Act and an examination of similar bans in other countries shows 

that smoke-free legislation can be ―associated with an increase in smoke-free homes, a tendency 

to smoke less, and more successful cessation attempts‖.
35

 It is widely understood that children 

who are exposed to smoking behaviours are more likely to take up the habit themselves
36

 

therefore some long-term health benefits in the population can be anticipated as a result of some 

individuals viewing this Bill as an incentive to cease smoking. 

44. While it cannot be assumed that this legislation will have the same level of impact as the 

2005 Act, (since it affects a subset of smokers, who will only be prevented from smoking at 

certain points in their day) it can be predicted that it will have some influence on smoking 

prevalence and that consequent savings to Health Boards will therefore be realised.  

45. Aberdeen University’s Respiratory Group, in its response to the member’s consultation, 

cited research
37

 that showed that a predicted ―displacement effect‖ of the 2006 ban on smoking 

in public places (i.e. that more smoking would take place in the home) did not occur. It can be 

predicted therefore that an inability to smoke in vehicles will not simply mean more cigarettes 

are smoked elsewhere but that the total number of cigarettes smoked is likely to decline as a 

result of this Bill. Such a reduction would bring health benefits to both smoker and the young 

people around them with consequent health budget savings.  

46. It is anticipated that savings to Health Boards would increase incrementally, as smoking 

behaviours and attitudes to smoking and exposing children to smoking change over time partly 

as a result of this Bill. 

Cessation services 

47. Health Boards currently receive an annual allocation of £11m to deliver Smoking 

Cessation services. The ban on smoking in enclosed public places, effected through the 2005 

Act, saw a significant increase in the number of prescriptions and sales for Nicotine Replacement 

Therapy, as many people used the ban as an incentive to quit smoking.
38

 It is probable that 

Health Boards will see a small increase in the number of people seeking assistance to quit 

                                                 
35 The British Medical Journal. (2007) Changes in child exposure to environmental tobacco smoke (CHETS) study 

after implementation of smoke-free legislation in Scotland: national cross-sectional survey. Available at: 

http://www.bmj.com/content/335/7619/545.full [Accessed 28 October 2014]. 
36 Robinson S & Bugler C. (2008) General Lifestyle Survey 2008: Smoking and drinking among adults, 2008. Office 

for National Statistics. Available at: http://ons.gov.uk/ons/rel/ghs/general-lifestyle-survey/2008-report/smoking-and-

drinking-among-adults--2008.pdf 
37 Mackay, D., Haw, S., Ayres, J.G., Fischbacher, C. and Pell, J.P.(2010) Smoke-free legislation and hospitalizations 

for childhood asthma. New England Journal of Medicine, 363. pp. 1139-1145. Available at: 

http://eprints.gla.ac.uk/42802/1/42802.pdf [accessed October 2014]. 
38 Lewis et al. Division of Epidemiology and Public Health, University of Nottingham, UK Centre for Tobacco 

Control Studies, UK, Nottingham 2008 The impact of the 2006 Scottish smoke-free legislation on sales of nicotine 

replacement therapy. Available at: http://www.ncbi.nlm.nih.gov/pubmed/19023830 [accessed on 30 October 2014]. 
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smoking in the light of this Bill. While it is envisaged that the annual allocation should be 

sufficient to cover the cost of any increase in the need to deliver such services this may need to 

be monitored. 

Conclusion 

48. It is anticipated that the potential short-term demands on budgets for cessation services 

and therapies will be outweighed in the longer term by a decline in the demand for services to 

treat smoking-related illnesses in both smokers and those exposed to SHS. NHS Forth Valley, in 

its response to the member’s consultation, said ―[there] may be a short term increase in smokers 

attending Stop Smoking services … which would have a small cost to the service, but this cost is 

inconsequential to the savings to be made in the longer term … from the reduction in treatments 

for diseases caused by second hand smoke‖.
39

 

Individuals 

49. Individuals who commit the offence introduced by this Bill risk incurring the following 

costs: 

 £100 – the payment of the fixed penalty, or 

 up to £1,000 – the maximum fine of level 3 on the standard scale (see section 1(5)), 

applicable in the event of the offender being charged and proceedings being 

successfully completed. 

50. There are now many ways for individuals to get an idea of potential savings they could 

accrue by quitting smoking. Calculations show that if a person smokes five cigarettes a day, at a 

cost of approximately £7 per packet of 20, over the course of a year, they could save almost 

£650. People who smoke 20 cigarettes a day could save £2,500.
40

  

51. The Scottish Health Survey 2012
41

 found that smokers smoked an average of 13.5 

cigarettes per day. Based on that average, and estimating a packet of 20 cigarettes to cost £7, an 

individual would save, on average, £33 per week by giving up smoking, and approximately 

£1,725 in the course of a year.  

Businesses 

52. Businesses which manufacture or retail cigarettes could experience a reduction in profits 

if the Bill causes some smokers to cut down or cease to smoke. On the other hand, if such 

behavioural changes were observed, the wider business community would see an improvement 

in productivity. According to a 2010 report by ASH Scotland, each year there are £692m in 

productivity losses due to active smoking and £60m in productivity losses due to passive 

                                                 
39 NHS Forth Valley. Response to the Member’s consultation. Page 2. Available at: 

http://jimhume.org/en/document/consultation-responses#document [Accessed 30 October 2014] 
40 Department of Health, smokefree cost calculator. Available at: 

http://gosmokefree.nhs.uk/quit-tools/calculate-the-cost/ [Accessed 30 October 2014]. 
41 Scottish Government. (2013) Scottish Health Survey 2012 – Volume 1 Main Report. Chapter 4. Smoking. 

Available at: http://www.scotland.gov.uk/Publications/2013/09/3684/8 [Accessed 30 October 2014]. 
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smoking.
42

 The measures in the Bill may have a positive impact on the profits of firms providing 

smoking cessation services or aids. 

                                                 
42

 ASH Scotland. 2010. Up in smoke: The economic cost of tobacco in Scotland. Page 3. Available at: 

http://www.ashscotland.org.uk/what-we-do/campaign/policy-reports/up-in-smoke-tobacco-economics.aspx 

[Accessed 29 October 2014].  
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SMOKING PROHIBITION (CHILDREN IN MOTOR 

VEHICLES) (SCOTLAND)  BILL 

 
—————————— 

 
SUPPLEMENTARY DELEGATED POWERS MEMORANDUM 

 
 
 
PURPOSE 

1. This memorandum has been prepared by the Non-Government Bills Unit on behalf of Jim 
Hume MSP. Its purpose is to assist consideration by the Delegated Powers and Law Reform 
Committee of the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill at Stage 2. 

2. The memorandum refers to provisions in the Bill conferring power to make subordinate 
legislation which were added or amended at Stage 2. The memorandum supplements the 
Delegated Powers Memorandum on the Bill as introduced. 

OUTLINE OF BILL PROVISIONS 

3. The Bill creates a new criminal offence committed by an adult who smokes in a private 
motor vehicle containing a child while that vehicle is in a public place. Section 2 of, and the 
schedule to, the Bill provide for a fixed penalty scheme applicable to offences under the Bill and 
which constitutes an alternative to prosecution. Under the Bill as introduced, enforcement of this 
scheme was in the hands of the police, with the fixed penalties themselves being paid to the local 
clerk of court. The Bill was amended at Stage 2 to provide for joint enforcement by the police 
and authorised local authority officers, with the penalties being payable to the local authority. 
This is the model used for enforcement of the fixed penalty regime in relation to the ban on 
smoking in public places imposed by the Smoking, Health and Social Care (Scotland) Act 2005 
(“the 2005 Act”). The schedule to the Bill has been replaced with a new schedule which largely 
mirrors schedule 1 to the 2005 Act.  

4. The Bill as introduced contained three powers to make subordinate legislation. No 
powers have been removed. Four additional powers have been added. The procedure applicable 
to one of the existing powers has been altered, while two existing powers have been slightly 
amended. Explanations of these matters are supplied below.   
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DELEGATED POWERS 

Section 4(1) – Power to make incidental, supplementary etc. provision (added at Stage 2) 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: as for the substantive power being exercised 

Provision 

5. 4(1) enables the Scottish Ministers to include incidental, supplementary, consequential, 
transitional, transitory or saving provision in any regulations made by them under any of the 
other powers contained in the Bill.  

Reason for adding power 

6. The new power would for example allow incidental, supplementary or consequential 
provision to be made in tandem with any exercise of the power contained in section 3(3) of the 
Bill to alter certain of the definitions in section 3(1). These are the definitions of “car”, “private 

motor vehicle” and “public transportation vehicle”, and are used to define both the scope of the 

offence under section 1 of the Bill and the scope of the private vehicles exemption from the ban 
on smoking in public places under the 2005 Act and associated regulations. The new power 
could also be used to ensure smooth transition to any new fixed penalty arrangements as a result 
of the exercise of the powers contained in paragraphs 2, 11 and 12 of the schedule to the Bill as 
amended at Stage 2.  

Choice of procedure 

7. It is considered appropriate that the procedure for making such provision should mirror 
the procedure for exercising the substantive power in question. It is not anticipated that any 
complex or sensitive provisions would require to be made in connection with the commencement 
power in section 5(2), for which see below. 

Section 5(2) – Commencement (added at Stage 2) 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: laid only  

Provision 

8. Section 5 of the Bill as introduced provided for commencement of all those provisions 
not coming into force on the day after Royal Assent to take place at the end of the period of six 
months beginning with the date of Royal Assent. As amended at Stage 2, section 5(2) confers a 
power on the Scottish Ministers to commence these provisions on such day as they may appoint. 
Section 5(3) permits different days to be appointed for different purposes.  
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Reason for adding power 

9. After introduction, the Scottish Government announced its intention to support the Bill 
and its commitment to bringing it into force as soon as possible. In that context, it was 
considered appropriate to enable the exercise of some flexibility as regards commencement of 
those provisions not coming into force immediately, in particular to allow the timing to be co-
ordinated with the Scottish Government’s publicity campaign on the changes introduced by the 

Bill. 

Choice of procedure 

10. The power is subject only to the default laying requirement under section 30 of the 
Interpretation and Legislative Reform (Scotland) Act 2010. This is standard for commencement 
regulations. 

Schedule paragraph 2 – time limit for issuing fixed penalty notices (added at Stage 2) 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative procedure 

Provision 

11. Paragraph 2 of the schedule to the Bill as introduced provided that a fixed penalty notice 
could not be issued more than 14 days after the date of the alleged offence. This has been 
replaced with a power for the Scottish Ministers to set a time limit in regulations. 

Reason for adding power 

12. The new power mirrors that contained in paragraph 2 of schedule 1 to the 2005 Act, and 
promotes consistency with that schedule. The relevant time limit is currently set by S.S.I. 
2006/90 regulation 4(1) at seven days. Given the move to the same joint enforcement model as 
that used for the ban on smoking in public places, it is considered desirable for time limits to be 
aligned in order to avoid confusion.  

Choice of procedure 

13. Affirmative procedure mirrors the procedure which applies to the corresponding power 
under the 2005 Act and is considered appropriate given the importance of the time limit for the 
administration of the fixed penalty scheme.  
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Schedule paragraph 11(a) – application of fixed penalties (amended at Stage 2) 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative procedure 

Provision 

14. The numbering of this provision has altered as a result of amendments at Stage 2 (it was 
formerly paragraph 8(a)). It enables the Scottish Ministers to make regulations about the 
application by local authorities (altered from simply “application” without further specification) 

of fixed penalties paid under the schedule. 

Reason for amendment 

15. The amendment is consequential on the move to a joint enforcement model, with 
penalties being payable to local authorities. Under the Bill as introduced penalties were paid to 
individual clerks of court, who would not necessarily be responsible for spending sums received. 

Choice of procedure 

16. The applicable procedure (affirmative) is unchanged.  

Schedule paragraph 11(b) – keeping, preparation and publication of accounts (procedure 

altered at Stage 2) 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: negative procedure 

Provision 

17. The numbering of this provision has altered as a result of amendments at Stage 2 (it was 
formerly paragraph 8(b)), but its content remains the same. It enables the Scottish Ministers to 
make regulations about the keeping of accounts, and the preparation and publication of 
statements of account, relating to fixed penalties paid under the schedule. 

Reason for amendment 

18. Only the applicable procedure has been altered. This is to give effect to a 
recommendation of the Delegated Powers and Law Reform Committee (see below) and to reflect 
the administrative nature of this provision. 
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Choice of procedure 

19. This power was subject to the affirmative procedure in the Bill as introduced. Section 
4(3) of the Bill as amended alters this to negative procedure, in line with the recommendation of 
the Delegated Powers and Law Reform Committee in its 28th report, 2015 (13 May 2015).  

Schedule paragraph 12(1) – power to provide that fixed penalty notices not to be issued 

(added at Stage 2) 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative procedure 

Provision 

20. Paragraph 12(1) provides that fixed penalty notices are not to be given in any 
circumstances prescribed by the Scottish Ministers. 

Reason for adding power 

21. A corresponding power exists under schedule 1 paragraph 13(1) to the 2005 Act. This has 
not been exercised to date. However, given the move to an enforcement model based on the 2005 
Act, it is considered preferable to enable provision of this type to be made in relation to fixed 
penalties under the Bill if such provision is ever made under the 2005 Act. 

Choice of procedure 

22. It is likely that there would be significant public and Parliamentary interest in any 
exercise of this power, therefore the affirmative procedure is considered appropriate. This is also 
the procedure applicable to the corresponding power under the 2005 Act. 

Schedule paragraph 12(3) – methods for paying fixed penalty (amended at Stage 2) 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations made by Scottish statutory instrument 

Parliamentary procedure: affirmative procedure 

Provision 

23. This provision was formerly paragraph 9(c) of the schedule. It allowed the Scottish 
Ministers to make provision about payment methods. As amended, it enables them to prescribe 
the method(s) by which fixed penalties may be paid. 

Reason for amendment 

24. This amendment provides consistency with the corresponding provision in schedule 1 to 
the 2005 Act (paragraph 13(2)). The amended version narrows the scope of the power to 
prescribing the payment methods, rather than making more general provision about them. This 
meets the aim of not drawing enabling powers any wider than is necessary. 
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Choice of procedure 

25. The applicable procedure (affirmative) remains unchanged. 
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Introduction 

1. At its meeting on 8 December 2015, the Delegated Powers and Law Reform 

Committee considered the delegated powers provisions in the Smoking 

Prohibition (Children in Motor Vehicles) (Scotland) Bill as amended at Stage 2 

(“the Bill”)1. The Committee submits this report to the Parliament under Rule 9.7.9 

of Standing Orders. 

2. The Bill was introduced on 15 December 2014 by Jim Hume MSP. This Bill 

seeks to prohibit smoking in private motor vehicles in the presence of children, 

subject to limited exceptions; and for connected purposes.  

3. The Parliament’s Non-Government Bills Unit on behalf of Jim Hume MSP has 

provided the Parliament with a supplementary memorandum on the delegated 

powers provisions in the Bill, in advance of Stage 3 of the Bill2. 

4. The Committee reported on certain matters in relation to the delegated powers 

provisions in the Bill at Stage 1 in its 28th report of 20153. 
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Delegated Powers Provisions 

5. The Committee considered each of the new or amended delegated powers 

provisions in the Bill after Stage 2.  

6. After Stage 2, the Committee reports that it does not need to draw the attention of 

the Parliament to the  new or amended delegated powers provisions listed below, 

and that it is content with the parliamentary procedure to which they are subject: 

 Section 4(1)  – Power to make incidental, supplementary etc. provision 
 

 Section 5(2) – Commencement 
 

 Schedule, paragraph 2 – Time limit for issuing fixed penalty notices 
 

 Schedule, paragraph 11(a) – Application of fixed penalties 
 

 Schedule, paragraph 11(b) – Keeping, preparation and publication of accounts 
 

 Schedule, paragraph 12(1) – Power to provide that fixed penalty notices are 
not to be issued 
 

 Schedule, paragraph 12(2) – Methods for paying fixed penalty  
 

7. The Committee therefore reports that it is content with the provisions in the 

Bill which have been amended at Stage 2 to add or amend provisions 

conferring powers to make subordinate legislation. 

 

 

 

 

 

 

 

 

 
 
 
 

324



Delegated Powers and Law Reform Committee 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill as amended at Stage 2, 81st Report, 

2015 (Session 4) 

3 

 

                                            
1
 Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill as amended at Stage 2 is available at 

the following website:  
http://www.scottish.parliament.uk/S4_Bills/Smoking%20Prohibition%20Bill/SPBill58AS042015.pdf 
[accessed December 2015] 
2
 Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill as amended at Stage 2 Supplementary 

Delegated Powers Memorandum is available at the following website: 
http://www.scottish.parliament.uk/S4_Bills/Smoking%20Prohibition%20Bill/SPBill58ADPMS042015.pdf 
[accessed December 2015] 
3
 Delegated Powers and Law Reform Committee. 28th Report, 2015 (Session 4) Report on the Smoking 

Prohibition (Children in Motor Vehicles) (Scotland) Bill at Stage 1 (SP Paper 721) is available at the 
following website:  
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Reports/sur-15-28w.pdf 
[accessed December 2015] 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) 

Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 6 Schedule 

Long Title  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

After section 3 

Jackson Carlaw 
 

1 After section 3, insert–– 

<Duration of 2016 smoking prohibition measures 

(1) The 2016 smoking prohibition measures expire at the end of the 6 year period, unless 

regulations are made under subsection (2). 

(2) The Scottish Ministers may by regulations, after the end of the 5 year period but before 

the end of the 6 year period, provide that the 2016 smoking prohibition measures are to 

continue in effect despite subsection (1). 

(3) The Scottish Ministers may by regulations make such provision (including provision 

modifying any enactment) as may be necessary or expedient in consequence of the 

expiry of the 2016 smoking prohibition measures by virtue of subsection (1). 

(4) Regulations under subsection (2) or (3) are subject to the affirmative procedure. 

(5) In this section–– 

 ―the 5 year period‖ means the period of 5 years beginning with the day on which 

section 1 comes into force,  

 ―the 6 year period‖ means the period of 6 years beginning with that day, 

 ―the 2016 smoking prohibition measures‖ means sections 1 to 3 and the schedule 

of this Act.> 

Jackson Carlaw 
 

2 After section 3, insert–– 

<Report on operation and effect of 2016 smoking prohibition measures 

(1) The Scottish Ministers must, as soon as practicable after the end of the 5 year period, lay 

before the Scottish Parliament a report on the operation and effect of the 2016 smoking 

prohibition measures during that period. 

(2) The report must, in particular–– 
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 2 

(a) set out the objectives intended to be achieved by the 2016 smoking prohibition 

measures, 

(b) assess the extent to which those objectives are being achieved, and 

(c) assess whether those objectives remain appropriate. 

(3) The Scottish Ministers must, as soon as practicable after the report has been laid before 

the Parliament, publish the report in such manner as they consider appropriate. 

(4) In this section, ―the 5 year period‖ and ―the 2016 smoking prohibition measures‖ have 

the meanings given in section (Duration of 2016 smoking prohibition measures)(5).> 
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Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  In this case, the information provided 
consists solely of the list of groupings (that is, the order in which the amendments will 
be debated).  The text of the amendments set out in the order in which they will be 
debated is not attached on this occasion as the debating order is the same as the order 
in which the amendments appear in the Marshalled List. 

 

 

Groupings of amendments 
 

Note: The time limit indicated is that set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on Group 1 must be concluded by the time indicated, although 
amendments may still be moved formally and disposed of after the time limit. 

 

Group 1: Offence of smoking in a motor vehicle with children: review and expiry 

1, 2 
 

Debate to end no later than 30 minutes after proceedings begin 
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1 

EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Parliamentary Year 5, No. 63 Session 4 
 

Meeting of the Parliament 
 

Thursday 17 December 2015  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Joe FitzPatrick, on behalf of the Parliamentary Bureau, moved 
S4M-15184—That the Parliament agrees that, during stage 3 of the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a conclusion by the time 
limit indicated, that time limit being calculated from when the stage begins and 
excluding any periods when other business is under consideration or when a 
meeting of the Parliament is suspended (other than a suspension following the first 
division in the stage being called) or otherwise not in progress:  
 
Group 1: 30 minutes.  
 
The motion was agreed to. 
 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill - Stage 3: The 
Bill was considered at Stage 3. 
 
The following amendments were disagreed to (by division):  

 
1 (For 11, Against 94, Abstentions 0) 
2 (For 14, Against 95, Abstentions 0). 

 
Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: Jim Hume 
moved S4M-15146—That the Parliament agrees that the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill be passed. 
 
After debate, the motion was agreed to (DT). 
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14:30 
On resuming— 

Business Motion 

The Deputy Presiding Officer (Elaine Smith): 
Good afternoon. The first item of business is 
consideration of business motion S4M-15184, in 
the name of Joe FitzPatrick, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
stage 3 consideration of the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during stage 3 of the 

Smoking Prohibition (Children in Motor Vehicles) (Scotland) 
Bill, debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit 
indicated, that time limit being calculated from when the 
stage begins and excluding any periods when other 
business is under consideration or when a meeting of the 
Parliament is suspended (other than a suspension following 
the first division in the stage being called) or otherwise not 
in progress: 

Group 1: 30 minutes.—[Joe FitzPatrick.] 

Motion agreed to. 

Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill: 

Stage 3 

14:31 
The Deputy Presiding Officer (Elaine Smith): 

The next item of business is stage 3 proceedings 
on the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill. In dealing with the 
amendments, members should have the bill as 
amended at stage 2, which is SP Bill 58A; the 
marshalled list, which is SP Bill 58AML; and the 
groupings, which is SP Bill 58AG. The division bell 
will sound and proceedings will be suspended for 
five minutes for the first division, and the period of 
voting for the first division will be 30 seconds. 
Members who wish to speak in the debate on the 
amendments should press their request-to-speak 
buttons as soon as possible. 

After section 3 

The Deputy Presiding Officer: Group 1 is on 
the offence of smoking in a motor vehicle with 
children: review and expiry. Amendment 1, in the 
name of Jackson Carlaw, is grouped with 
amendment 2. 

Jackson Carlaw (West Scotland) (Con): 
Nothing that I am proposing is in any way 
designed to frustrate, delay or impede the 
progress of Jim Hume’s bill, which we will debate 
and, I hope, approve this afternoon. 

We are a unicameral Parliament and many in it 
have expressed concern about the competence of 
our post-legislative scrutiny. We are a Parliament 
that increasingly looks to promote social change 
and alter the public attitude through legislative 
action. I believe that, in the next parliamentary 
session, some legislative proposals on obesity 
could come before us. 

Just as we did on the issue of alcohol minimum 
unit pricing, Scottish Conservatives as a matter of 
principle believe that in a unicameral Parliament in 
which members have expressed concern about 
the competence of our post-legislative scrutiny 
there is an argument to require Parliament to, after 
an interval, commission a report to establish the 
practical consequence of the legislation that we 
pass. Did it do what we hoped of it? Did it achieve 
the ends that we set for it? Was it even more 
successful than we allowed for when it was 
passed? Can our post-legislative scrutiny 
demonstrate the success of that legislation, so that 
we can issue testament to the wider world, which 
may be looking to us for an example of the social 
progressive health legislation that we pass? 
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If the legislation had been successful, it would 
face no obstacle in this chamber to being 
reaffirmed. However, that would happen on the 
basis that we had taken the time and the trouble to 
be certain about the action that we had taken. 
Sometimes we support measures whose 
effectiveness we cannot prove at the point that we 
pass them. We may strongly believe in those 
measures and put our hope into them, but 
nonetheless we approve and pass them in the 
expectation, but not certainty, of success. My 
amendments propose that within a period of 
time—within five and six years—the Government 
of the day would commission a report to establish 
the legislation’s success or otherwise and reaffirm 
in Parliament its place in statute. It is as simple as 
that. 

I understand that there may not be considerable 
support for my amendments this afternoon, but I 
hope that at the very least the principle will register 
in the minds of members of this Parliament. 

I do not favour Lord George Foulkes’s 
alternative of a second parliamentary chamber to 
undertake the scrutiny of legislation; there is no 
public appetite for that. We have to recognise that 
many members have expressed concern about 
the Parliament’s ability to look at the legislation 
that it has passed a period of time after passing it 
to establish whether it has been effective. As we 
did in relation to the Alcohol (Minimum Pricing) 
(Scotland) Act 2012, and as we will do with future 
social legislation and attempts to effect the better 
health of Scotland through the legislative process, 
we lodge the amendments this afternoon in the 
knowledge that we propose an amendment such 
as this so that Parliament has the confidence to 
review what it has done and reaffirm whether it 
has been successful. 

I move amendment 1. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): No one would object to the principle 
of post-legislative scrutiny; we certainly need to 
have more of that than we have had in the past. 
However, to propose a specific sunset clause—
that is what the measure would be in practice—for 
the bill seems rather odd. We cannot have a 
general rule that every piece of legislation has 
such a clause. 

We have to be careful about which pieces of 
legislation attract such a provision. Jackson 
Carlaw mentioned the Alcohol (Minimum Pricing) 
(Scotland) Act 2012. As is well known, I supported 
that, but it was fairly new territory and people were 
not certain about its consequences, so there was 
some argument in favour of a sunset clause for 
that bill. 

However, I struggle to understand the rationale 
behind having a sunset clause in this piece of 

legislation. All these points will come up during the 
open debate, but the bill extends an existing piece 
of legislation, the science of smoking in enclosed 
spaces is not in doubt, and similar legislation has 
been tried successfully in other countries. There is 
a series of facts that make it highly improbable, if 
not impossible, that we will change our mind about 
the legislation. 

As I wind up, I ask Jackson Carlaw to envisage 
a situation in which we would change our mind on 
the legislation. Even if it was established that not a 
large number of people have been found guilty of 
an offence, that does not mean that the legislation 
has not worked. It might act as a deterrent, and I 
hope that it will. The reality is that we know the 
science, so I cannot imagine circumstances in 
which we would change our minds. 

I do not disagree with the general tenor of what 
Jackson Carlaw said about looking again at 
legislation that we have passed, but I certainly 
oppose the particular amendments on this 
particular bill. 

Jenny Marra (North East Scotland) (Lab): I 
have a lot of sympathy with the principle of 
Jackson Carlaw’s amendment 1 and I have 
argued in the chamber and committees for 
increased post-legislative scrutiny. We do not do 
enough of it across the board. 

However, I agree with my colleague Malcolm 
Chisholm’s comments. It would be a dangerous 
precedent to put into legislation a requirement for 
post-legislative scrutiny rather than making the 
strong assumption that Parliament will undertake 
such scrutiny itself. I also agree with Malcolm 
Chisholm on the sunset clause. Any member of 
the public who looks closely at today’s debate 
might interpret a sunset clause as meaning that 
we intend to revisit the legislation or that we are 
not entirely serious about its implementation, 
which might then affect compliance. 

As I will say in this afternoon’s debate, it is clear 
that there has been widespread compliance with 
the legislation to ban smoking in public places and 
I expect exactly the same for this bill. 

Mike MacKenzie (Highlands and Islands) 
(SNP): Jackson Carlaw has not had the benefit 
that I had of sitting through the Health and Sport 
Committee’s scrutiny of the bill. He has therefore 
expressed a general antipathy towards the notion 
of the Government or Jim Hume attempting to 
improve the health of children or trying to prevent 
detriment to their health. 

It would be impossible to examine the benefits 
in any scientifically meaningful way even after the 
legislation had been enacted and in force for 
several years. It would be impossible to evaluate 
and to quantify the improvement to children’s 
health as a result of the legislation. However, I do 
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not think that anyone in the chamber would 
seriously argue that preventing adults from 
smoking in the enclosed space of a car in the 
company of small children is not a good thing. 
Therefore, Jackson Carlaw seems to be arguing 
against the idea that this Parliament should deign 
to intervene in people’s lives at any level in order 
to improve and to protect the health of our 
children. That strikes me as a very curious position 
to take. I hope that members will not support 
amendment 1 when we vote on it. 

The Minister for Public Health (Maureen 
Watt): I welcome the opportunity to set out the 
Scottish Government’s position on amendments 1 
and 2 in the name of Jackson Carlaw. 

I admit that I, too, was surprised by Jackson 
Carlaw lodging the amendments and the reasons 
that he expressed for doing so. At stage 1 he 
made reference to constructing an artificial debate. 
There is nothing artificial about this debate. The 
harms of second-hand smoke are well established 
by evidence and there is widespread public and 
stakeholder support for the measure, so it is not 
clear to me what is artificial about the debate. 

Mr Carlaw described the legislation as ambitious 
but speculative public health measures. A number 
of countries have adopted similar legislation to 
protect children. In that respect, there is nothing 
speculative about it. Furthermore, this is not the 
first time that we have implemented smoke-free 
legislation in Scotland that is aimed at reducing 
the harms of second-hand smoke. I see no reason 
for the bill’s provisions to cease to have effect in 
six years. It is important that protection continues 
to be afforded to children in the long term. 

On amendment 2, I can understand the desire 
to review whether the bill’s objectives have been 
achieved. However, the bill is only one measure 
that is being introduced to achieve those aims. A 
number of other tobacco policies will impact in this 
area, including the take it right outside campaign, 
the further legislative measures aimed at 
denormalising smoking, such as plain packaging, 
and the measures included in the Health 
(Tobacco, Nicotine and Care) (Scotland) Bill. 

As others have said, of course there is a need 
for post-legislative scrutiny and for committees to 
be able to do that. However, this bill is not a good 
example on which to pin that issue. The idea that 
somehow, after six years, irrespective of whether 
the bill is a success or a failure, we should go back 
and allow smoking in cars is quite abhorrent to 
me. 

It is worth noting that smoking prevalence 
numbers in Scotland dropped from 23 to 20 per 
cent between 2013 and 2014. It makes sense that, 
as prevalence falls, the number of young people 

who are exposed to smoking and to second-hand 
smoke will also decrease. 

Jenny Marra: We have debated that figure on 
the drop in smoking prevalence rates from 23 to 
20 per cent before. Does the minister have any 
evidence on where the drop has come from? Is it 
due to the use of e-cigarettes? 

Maureen Watt: As I think we know, some of it 
can be put down to the use of e-cigarettes. We 
know that e-cigarettes are one way of stopping 
smoking. That, along with the other cessation 
measures that are available in the national health 
service, has contributed to the drop in smoking. 

I emphasise that success cannot be determined 
by enforcement alone. The bill’s aims and their 
success should be considered as part of wider 
tobacco control measures; I think that that was 
Mike MacKenzie’s point. A number of data 
sources are in place to measure progress towards 
those aims. I would be happy to keep the Scottish 
Parliament updated on progress. 

For those reasons, I do not support the 
amendments. 

14:45 
Jim Hume (South Scotland) (LD): I, too, thank 

Jackson Carlaw for lodging amendments 1 and 2, 
if only because they allow me to explain why I do 
not think that the measures are required in the bill. 
I appreciate that the member is using the bill to 
make a point about post-legislative scrutiny. That 
will no doubt become more of an issue, especially 
with the extra pressure on the Parliament’s 
timetable with the new powers that are on their 
way. 

The effectiveness of legislation should not 
simply be about how enforceable it is or the 
number of prosecutions or fines that are handed 
out; it can be effective by acting as a deterrent and 
tackling social norms. There is clear evidence of 
the positive impact of similar legislation in other 
countries. In South Australia, around 88 per cent 
of cars are smoke free. In Canada, there was an 
almost immediate 33 per cent reduction in 
smoking in vehicles. In other places, there are 
suggestions that people have thought about the 
impact of their smoking anywhere in the presence 
of children. That is particularly welcome, as it 
would simply not be reasonable to apply the 
legislation to what people do in their own homes. 

There is already a degree of public awareness 
of the bill. I expect that that awareness will 
increase when it is supported by a high-profile 
campaign, which the Scottish Government has 
already committed to. That will work towards 
tackling social norms and make people think twice. 
As I have said previously, often it is not the fear of 
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being caught that changes people’s behaviours; it 
is their concerns that their actions are not socially 
acceptable. 

The ban on smoking in public places legislation, 
which Jenny Marra mentioned, did not contain a 
sunset clause, and the vast majority of us would 
acknowledge that that has been a great success. 

The Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill is widely supported. 
Almost all the respondents to the Health and Sport 
Committee’s call for evidence supported it. More 
widely, public opinion already appears to be on its 
side. Some 85 per cent of Scottish adults and 72 
per cent of smokers support it. That does not give 
any impression of any public scepticism. 

The bill is straightforward and I want it to stay 
that way. I do not believe that it requires a sunset 
clause. Therefore, I shall not support Mr Carlaw’s 
amendments. 

Jackson Carlaw: As I have indicated, the 
Scottish Conservatives support the bill, and we will 
support it at decision time. 

Amendment 2 would require the Parliament to 
undertake a report on the effectiveness of the 
legislation. In response to Malcolm Chisholm, I 
point out that that would allow us to see whether 
the number of prosecutions of individuals had 
risen or decreased; whether the report 
recommended that more people should be 
empowered to enforce the legislation; and whether 
e-cigarettes had proved to be a problematic 
contradiction in the legislation and whether they, 
too, should be included in the provision. 

I can think of alcohol legislation on the 
restriction of sales and particular offers that we 
have passed in the Parliament, but I do not think 
that we have ever subsequently discussed what 
the effectiveness of that legislation has proved to 
be on public health. That is not an argument 
against passing the legislation in the first place; 
rather, it is an argument that, in a unicameral 
Parliament that has a lot of legislation that goes 
through the committee system and which largely 
conducts its business on the progression of 
Government legislation, there should be a 
requirement, particularly where the Parliament has 
taken public health actions to change the public 
mind, to occasionally look at what it did to see how 
effective that was. 

In this instance, I agree about what would 
happen. I do not think that there would have been 
any question of the Parliament not reaffirming the 
Smoking, Health and Social Care (Scotland) Act 
2005 if it had to do so, but it would have done so 
on the back of a report to Parliament that would 
have detailed considerably how beneficial that 
legislation had been. In this instance, the report 

would have demonstrated exactly how beneficial 
the legislation had been. 

We seem to lack the courage to take that 
approach. We simply pass the legislation, move 
on and hope for the best. That is not the best way 
to carry public opinion. With some of the public 
health legislation that the Government may think is 
worth attempting in the next session, if we do not 
have the confidence to have that level of scrutiny, 
that will prove to be divisive rather than unifying 
when it does not mean to be. 

I press my amendments. One is a sunset 
clause, of course, and the other simply calls for a 
proper report on the legislation. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. As this is the first division, I suspend the 
meeting for five minutes. 

14:49 
Meeting suspended. 

14:54 
On resuming— 

The Deputy Presiding Officer: We move to the 
division on amendment 1. 
For 

Brown, Gavin (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Davidson, Ruth (Glasgow) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
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Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macintosh, Ken (Eastwood) (Lab)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  

Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 11, Against 94, Abstentions 0. 

Amendment 1 disagreed to.  

Amendment 2 moved—[Jackson Carlaw]. 

The Deputy Presiding Officer: The question is, 
that amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 

Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Davidson, Ruth (Glasgow) (Con)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con) 

Against 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Dugdale, Kezia (Lothian) (Lab)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
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Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kelly, James (Rutherglen) (Lab)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macintosh, Ken (Eastwood) (Lab)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMillan, Stuart (West Scotland) (SNP)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee City East) (SNP)  
Rowley, Alex (Cowdenbeath) (Lab)  
Russell, Michael (Argyll and Bute) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 95, Abstentions 0. 

Amendment 2 disagreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. Members who are 
leaving the chamber should do so quietly. 
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Smoking Prohibition (Children in 
Motor Vehicles) (Scotland) Bill 

The Deputy Presiding Officer (Elaine Smith): 
The next item is a debate on motion S4M-15146, 
in the name of Jim Hume, on the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) 
Bill. I invite members who wish to speak in the 
debate to press their request-to-speak buttons 
now, and I ask all other members to take their 
conversations outside the chamber.  

14:57 
Jim Hume (South Scotland) (LD): It gives me 

great pleasure to open this afternoon’s debate on 
the Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill. The bill was introduced 
one year ago this week, on 15 December 2014. 
Stage 1 was completed on 8 October with a 
positive debate in the chamber, and the general 
principles were unanimously agreed to. The bill 
was considered at stage 2 by the Health and Sport 
Committee on 17 November and now, a month on, 
we debate the final stage of the amended bill, 
which I hope and believe will be passed at 
decision time today.  

Before outlining the changes to the bill that were 
agreed at stage 2, I want to thank those who have 
been involved at various points in the process, not 
least the Health and Sport Committee for its 
detailed scrutiny of the bill. A quick look at that 
committee’s work programme shows how busy it 
is, so I am grateful to all its members. I also note 
my thanks to the non-Government bills unit, and 
particularly to Stephen Fricker, Jo Hardy, Clare 
O’Neill and the rest of the team, and I thank my 
own parliamentary team past and present—Craig 
Moran, Fiona Milne and Eleana Kazakeou—
whose hard work has made the bill possible.  

Of course, there have been many organisations 
and individuals who have made their mark too, 
such as the British Heart Foundation, the British 
Lung Foundation, Marie Curie, Cancer Research 
UK and the British Medical Association. Research 
by Dr Neneh Rowa-Dewar and, in particular, Dr 
Sean Semple has been used for much of the bill. I 
record my thanks to them all for their valuable 
input and support going back about three years in 
total.  

I thank the Delegated Powers and Law Reform 
Committee again for its continued scrutiny of the 
subordinate legislation powers. I also reiterate my 
thanks to the minister and her officials, as their 
positive and constructive approach has been 
helpful throughout the past year and in recent 
months. 

My consultation on the bill generated wide 
support, and the responses produced some clear 
themes that have helped to develop and refine the 
policy, particularly in respect of the age of those 
who are to be protected and the level of the fixed 
penalty. I am grateful to the many people and 
organisations who provided input to the bill. There 
were approximately 160 responses, the vast 
majority of which were supportive. 

I remind members of the aim of this piece of 
legislation. It is to protect our children and young 
people from the harmful effects of exposure to 
second-hand smoke within the close confines of a 
motor vehicle, where the concentrations of harmful 
particles are significant, at around 11 times denser 
than the smoke in bars, on which we have already 
legislated. A statistic that was referred to regularly 
throughout stage 1 concerns the 60,000 children 
who are put in that position each week in 
Scotland. To put that figure in context, it is the 
equivalent of the combined population of 
Dumfries, Hawick and Galashiels, or more people 
than can fit into Hampden park. 

To ensure the protection of children, it will be an 
offence for an adult to smoke in a private motor 
vehicle when a child is present. An adult is defined 
as a person aged 18 or over, and a child as being 
under 18. Public vehicles and work vehicles are 
already covered by the existing legislation. The 
committee had suggested that it should be an 
offence for the driver of a vehicle to fail to prevent 
smoking by another adult, and Malcolm Chisholm 
lodged an amendment in that respect at stage 2, 
but I am pleased that the committee accepted my 
arguments against such a provision at that stage. 
The focus must be on the health of the child and 
the person who is causing the harm: the smoker. 

I turn to the key amendments to the bill that 
were agreed at stage 2. The schedule to the bill 
now provides for joint enforcement of the fixed-
penalty regime by Police Scotland and local 
authorities. I worked closely with the Scottish 
Government to ensure that the regime is as similar 
as possible to that which applies to the ban on 
smoking in public places. The benefits, in my view, 
are threefold. It strengthens the bill without making 
it unnecessarily complicated or burdensome. In 
turn, enforcement will be simpler for police and 
local authorities, as they are already familiar with 
the regime. The result will be to afford better 
protection to our children and young people. 
Aspects that remain from the schedule as 
introduced include the fixed penalty, which is to be 
set at £100, although there is provision for the 
Scottish ministers to amend that by regulations. 
The period for payment is 29 days, without 
provision for an early payment discount. Local 
authorities will have discretion to extend the period 
for payment if they so wish. I believe that that is 
proportionate and provides flexibility for changing 
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circumstances. It is likely that there will be some 
minor one-off additional costs to local authorities, 
and those have been addressed in the revised 
financial memorandum. 

Section 5 allows for commencement of the 
provisions to be set by the Scottish ministers. That 
will allow the measures to coincide with a national 
campaign to raise awareness of the new offence. I 
am encouraged by the minister’s clear 
commitment to the legislation and I welcome the 
high profile that will be given to such an important 
new law. Members will be aware of the Scottish 
Government’s take it right outside campaign, 
which the minister mentioned in speaking to the 
amendments just now. The campaign has had 
good effect, and I will explore options to 
strengthen it in my closing speech. 

The minister lodged amendments to change the 
term “human habitation” to “living 
accommodation”; to remove the reference to 
“not less than one night”; 

and to remove the defence that a person smoking 
“reasonably believed all other occupants of the vehicle to 
be adults”. 

The minister may expand on those in her 
contribution, but I was happy to support the 
amendments as they provide clarity and are 
consistent with the policy intention. 

During the stage 1 debate, a number of 
members, including Jenny Marra, Cara Hilton and 
Richard Lyle, quoted Cancer Research UK, which 
highlighted that, in Scotland, a private vehicle 
remains one of the few places where children can 
legally be exposed to tobacco smoke. If the bill is 
passed, it will address the situation and help to 
ensure that all our children and young people have 
the healthiest start in life. 

The provisions in the bill are understandable 
and enforceable, and I think that they will be 
effective in encouraging a culture shift and 
challenging social norms, with a positive impact on 
future generations. 

Jenny Marra (North East Scotland) (Lab): I 
will congratulate the member on his bill in my 
speech, but I wanted to ask him whether, in the 
course of considering the evidence on extending 
the smoking ban to cars, he considered the issue 
of smoking in shared and common areas in 
tenement buildings. Many such areas are privately 
owned but publicly used. Did he see evidence on 
the issue, and does he think it worthy of debate? 

Jim Hume: That issue was not consulted on at 
all. We concentrated absolutely on smoking in 
motor vehicles, and that is what we consulted on. 
It might be interesting to explore the issue that the 
member raised, in the next parliamentary session. 

As the minister and others said at stage 1, 
almost 10 years after the ban on smoking in public 
places it is difficult to imagine people smoking in 
workplaces and restaurants. Christian Allard said 
in the stage 1 debate that he thought that, in years 
to come, people would be shocked to know that it 
had ever been possible to smoke in a vehicle 
when children were present. 

I thank the many people who were involved for 
their collaborative approach and I look forward to 
hearing members’ speeches. This is a popular bill, 
which was supported by nearly all the respondents 
to the Health and Sport Committee’s call for 
evidence. As many members said, 85 per cent of 
Scottish adults, including 72 per cent of smokers, 
support the bill. 

The bill shows how the Scottish Parliament has 
led the way for the whole United Kingdom in the 
debate on protecting children from second-hand 
smoke in cars. Today we have the chance to 
make a law that will save the national health 
service purse millions of pounds and, more 
important, enable many people to lead healthier 
lives. Thanks to everyone who supports the bill, 
we look forward to a healthier future—lives without 
asthma, lung infections, sudden infant death 
syndrome and the ravages of lung cancer. 

Every week in Scotland alone, 60,000 
children—about the number of people in a single 
Scottish Parliament constituency—are exposed to 
second-hand smoke in cars and to about 50 toxins 
and carcinogens. That is 60,000 children who 
have no option but to be driven in a smoke-filled 
car to visit relatives, to get to school or—this is 
ironic—to attend a sports event. By supporting the 
bill, we can help those 60,000 children to have a 
healthier start in life. 

Our job as members of the Scottish Parliament 
is to make a difference. Today we can make a real 
difference, and I hope that the bill will receive 
support from members of all parties at decision 
time today. 

I move, 
That the Parliament agrees that the Smoking Prohibition 

(Children in Motor Vehicles) (Scotland) Bill be passed. 

15:08 
The Minister for Public Health (Maureen 

Watt): I congratulate Jim Hume on introducing the 
bill and thank him for working closely with the 
Scottish Government over the past few months, as 
we worked together to improve the bill’s 
provisions. As he said, the bill has enjoyed cross-
party support throughout its parliamentary 
progress. 

Central to the debate on the bill is the fact that 
smoking remains the primary preventable cause of 
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ill health and death in Scotland, killing one in two 
long-term users. That costs the NHS up to as 
much as £500 million each year. The harmful 
effects of second-hand smoke are well evidenced 
and understood. That is why continuing to protect 
people, especially children, from second-hand 
smoke is key. The existing smoke-free legislation 
has undoubtedly made a difference, but children 
can still be exposed to second-hand smoke in cars 
and homes. Where children are medically at risk 
due to conditions such as asthma, the harmful 
effects can be especially severe. 

We know that there has consistently been 
strong public and stakeholder support for 
legislation on this matter. At the end of last year, 
we consulted on similar measures. Some 79 per 
cent of those who responded thought that smoking 
in cars with children should be an offence. A 
survey earlier this year suggested that 85 per cent 
of adults in Scotland, including the majority of 
smokers, supported a ban on smoking in cars 
when children or young people under the age of 
18 are present. Mr Hume’s consultation on the bill 
demonstrated a similarly high level of support, with 
84 per cent of respondents supporting the 
principles of the bill. That level of support has 
been reflected in the cross-party support for the 
bill. 

I was pleased that the Health and Sport 
Committee supported my amendments at stage 2. 
Among other changes, they removed some 
problematic aspects of the bill, such as the 
defence and one of the tests for exempting 
vehicles that are also people’s homes. The 
removal of those provisions will make enforcement 
easier. 

I was also happy to support the amendment that 
was lodged by Mr Hume at stage 2, which will 
deliver a joint enforcement role between Police 
Scotland and local authority environmental health 
officers. Environmental health officers have played 
a vital role in the implementation of current smoke-
free legislation. Protecting public health is 
fundamental to the role of environmental health 
officers in Scotland, and they bring with them a 
wealth of experience. 

However, although enforcement of the offence 
will be important, the aims of the bill cannot be 
achieved by enforcement alone. This is about 
promoting a change in cultures and attitudes. We 
know that the harms that are caused by exposure 
to second-hand smoke are widely understood, 
which is why the majority of adults choose not to 
smoke in their homes and cars when children are 
present.  

We developed a national campaign, take it right 
outside, which aims to raise awareness of the 
risks that are posed by second-hand smoke to 
children. I launched that campaign last year to a 

positive reception. It is my belief that the 
introduction of this offence will provide a deterrent 
and continue to promote that key message.  

We know that there has been a significant 
change in behaviours and attitudes since the 
introduction of smoke-free legislation in 2006. 
Enforcement of that legislation was measured, and 
we anticipate the same approach being taken to 
the proposals in the bill. 

When these important provisions are 
commenced, they will contribute to the 
commitment to reduce the amount of children who 
are exposed to second-hand smoke to 6 per cent 
by 2020. In 2014, that figure was 11 per cent. 
Amendments have been lodged today seeking a 
statutory review of the measures. However, this is 
only one measure that will contribute to reducing 
children’s exposure to second-hand smoke, and to 
reducing children’s exposure to smoking 
behaviour. 

Jenny Marra: On the same point that I raised 
with Jim Hume, will the Government consider 
legislating on smoking in shared stairwells in 
tenement buildings? I am sure that the minister 
has had many representations from her 
constituents, as I have, about children being 
exposed to smoke in the closes of the buildings in 
which they live. 

Maureen Watt: I have had representations and 
correspondence about that from members and 
others. The introduction of such measures is not 
without its challenges, but we are looking at it. The 
message of the take it right outside campaign is 
that people should not just go into the close but 
should take their cigarette right outside the 
building, and we can certainly see that that is 
having an effect.  

The Government will continue to progress a 
number of other measures to contribute to the 
bill’s aims, so the bill cannot be considered in 
isolation. As I said earlier, I am happy to report to 
Parliament on the Government’s progress towards 
the ambitious targets at any time.  

I would like all children to be protected from the 
harms of second-hand smoke in vehicles as 
quickly as possible. As I have said previously, 
raising awareness of the offence will be an 
important part of ensuring compliance with the 
law. We have therefore committed to deliver an 
awareness-raising campaign to make the public 
aware of the change in the law. We will do that as 
quickly as we can. 

Scotland can be proud that it has proved itself to 
be a world leader on tobacco control. The bill will 
play an important part in ensuring that every child 
in Scotland has the best start in life, and I am 
pleased that it received strong cross-party support 
throughout the Parliament’s consideration of it. I 
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thank Jim Hume for his work on it. The 
Government is very supportive of the bill. 

15:14 
Jenny Marra (North East Scotland) (Lab): The 

last bill of 2015 is very well scheduled, as we woke 
this morning to a new report about cancer and its 
risk factors. In debates in the chamber, we 
generally say that 40 per cent of cancers are 
preventable, but this morning’s report from the 
Stony Brook cancer centre in New York says that 
cancer is overwhelmingly a result of environmental 
factors, and that only 10 per cent to 30 per cent of 
cancers are down to the way the body naturally 
functions. There have been a variety of responses 
to this morning’s report, but the evidence is 
gathering pace every year that environmental 
factors lead to cancer. This morning, as I woke up 
to the radio, I wondered whether Jim Hume had 
primed the New York researchers to release their 
findings just ahead of the debate. There is little 
doubt that more needs to be done to improve or to 
prevent environmental factors that can lead to 
cancer. 

ASH Scotland says that a fifth of 13 to 15-year-
olds are exposed to smoke in cars. Jim Hume 
himself cites the compelling figure of 60,000 
children being exposed to smoke in the small and 
enclosed spaces of motor cars. I think back to jobs 
that I had in bars when I was a student, 20 years 
ago, when I was exposed for hours on end to a 
thick fug of smoke. I had the stench of smoke on 
my hair and clothes when I finished my shift. We 
simply would not tolerate such conditions now; 
they are not culturally acceptable, any more. 

It was the ban on smoking in public places that 
created the tipping point at which that behaviour 
changed. The legislation was bold and brave, but 
was initially branded as being crazy. However, 
when it was implemented, people changed their 
behaviour and complied with it more or less 
overnight because they knew, deep down, that it 
was the right thing to do and that it made sense for 
their own health and for the health of the people 
around them. 

That is exactly what I expect to happen with the 
bill that we are discussing today. People will look 
back and think it crazy that we allowed smoke to 
permeate such a small enclosed space as a motor 
car, exposing passengers to the danger. I am well 
aware of the libertarian arguments about personal 
volition in private spaces, and I have a lot of 
sympathy with those arguments. However, when 
there is such a broad consensus in favour of a 
publicly funded health service that is provided for 
through taxation, it is incumbent on us, as 
custodians of that health service, to make sure 
that it is sustainable in the long term: the cost of 
smoking of millions of pounds to our health service 

is simply not sustainable. That is why we need to 
legislate to improve environmental factors as well 
as people’s health, and the bill will do exactly that. 

I will explain why Labour voted against the 
Conservative amendments this afternoon. 
Amendment 1 was, in essence, a sunset clause 
asking the Government to review the legislation 
after five years. As I have already outlined, I think 
that the bill is an addendum to the ban on smoking 
in public places, that it will create a culture change 
and that it will generally garner compliance, so I do 
not think that a sunset clause is necessary. 

On amendment 2, as I explained earlier, I think 
that Parliament should be undertaking post-
legislative scrutiny as a matter of course. 
Nevertheless, I was sympathetic to Jackson 
Carlaw’s argument that we need to make public 
health policy on the basis of evidence. I hope that 
the Government has heard that message loud and 
clear. 

I believe that the public will comply with the bill 
because they know and understand the arguments 
on the issue. Smokers themselves know the 
dangers of their smoke. However, as we know, 
there are barriers—poverty and environmental 
barriers—to their quitting. I predict that in 30 years 
we will have a smoke-free Scotland and that we 
will look back and wonder how tobacco companies 
exploited our health and placed on the NHS the 
massive burden that they place on it now. 

In that vein, it is worrying that we have not had 
debates on the big issues in public health in this 
country outside the legislative programme. This 
morning’s news should give the Scottish 
Government real food for thought. Given the 
worrying Scottish cancer statistics that came out 
this week and this morning’s evidence that far 
more incidences of cancer than we had thought 
are probably preventable, anyone who is serious 
about the long-term sustainability of the health 
service should be taking the preventative agenda 
very seriously indeed. 

Why not make next year the year of prevention? 
We expect a new tobacco strategy in 2017, but I 
think that the Scottish Government should bring a 
debate to Parliament much earlier than that. On 
diet, I cannot think of any initiative from the 
Scottish Government in the past few years to 
improve our relationship with fat and sugar. The 
minister is shaking her head—she might explain 
later whether there has been such an initiative. 
Further, the Scottish Government has been 
content to leave its efforts on alcohol to minimum 
pricing, which is currently tied up in the courts. 

I thank and congratulate Jim Hume on taking 
some very powerful vested interests to task by 
getting the bill passed today. I know the work that 
goes into bringing a member’s bill to fruition and 
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Jim has guided the whole process with his own 
hands. It is a worthy legacy for a health 
spokesperson, so we will be delighted to support 
the bill at decision time tonight. 

15:20 
Jackson Carlaw (West Scotland) (Con): I 

begin where Jenny Marra finished, by 
congratulating Jim Hume on the progress of his 
member’s bill through to what I think will be 
unanimous support at decision time tonight. I 
welcome that. 

Beyond that, much of the debate has been had 
and everything has been said. I will therefore 
make only two points. The first is that we have to 
hope that the legislation is exemplary and that it 
has the influence on public opinion that we all wish 
it to have, because I do not think that any of us 
would like to see great resource having to be 
deployed in its enforcement. There could also be 
issues around the practicality of enforcement. 
What we want is for public attitudes to change. 

Secondly, I would very much have liked the 
legislation to have been in place when I was a 
child. I think that I said in the stage 1 debate that I 
have horrendous memories of my father puffing 
away on a cigar—the cigar that was, for those of 
you who remember, branded “Happiness is ... ”. 
My father was in the motor retail industry, so he 
had a new car every six months—it was 
subsequently sold as a second-hand vehicle. By 
the end of the six months, the white felt lining of 
the vehicle was invariably a ghastly treacly yellow. 
Some of the journeys that my sister and I endured 
were five and a half hours long—a ghastly 
experience. I have no idea what it did to us. I was 
almost resolved then that smoking is a filthy and 
noxious habit that I would be very happy to see 
curtailed in any way whatsoever. I find it quite 
unconscionable that any child today should be 
subjected to that. 

I have also mentioned going home from school 
in the days when there were still bench seats on 
the buses and having to use a knife and fork in the 
smoke in order to identify a vacant seat. That was 
the culture of the time, but it has gone. The 
residual aspect of it is smoking in vehicles, which 
must damage everyone’s health, irrespective of 
whether they are a child. Although the legislative 
aim today relates to children, the bill will make a 
difference to everyone and will be worth while. 

I would like to think that social attitudes have 
changed to the extent that the legislation would 
not be necessary. Interestingly, I was coming into 
Parliament in a taxi last week and the taxi driver 
said to me that he had heard about the issue on 
the radio and thought that he would conduct a wee 
experiment. He spent the morning driving around 

Edinburgh in his taxi, counting the number of 
vehicles containing children in which adults were 
smoking. In a four-hour shift in the inner city of 
Edinburgh there were 16 examples. Whatever the 
common-sense understanding of how smoking in 
cars must affect children, the reality is that it 
continues. We need to send a strong legislative 
message—a message that I hope will prove 
exemplary and will change the attitude of the 
public. As I say, I congratulate Jim Hume on the 
bill that will be passed later this afternoon. 

15:24 
Stewart Maxwell (West Scotland) (SNP): As 

others have done, I congratulate Jim Hume on 
getting his Smoking Prohibition (Children in Motor 
Vehicles) (Scotland) Bill to stage 3.  

I lodged my proposal to introduce a bill to ban 
smoking in enclosed public spaces in the middle of 
2003. Looking back over the past 12 years, it is 
rather astonishing to see the distance that we 
have travelled in the fight against the scourge of 
tobacco and its impacts on our society. I think that 
it was Jenny Marra who said that when it was first 
proposed that we introduce legislation it was 
considered a ridiculous and crazy idea; many 
people ridiculed the prospect of a ban on smoking 
in enclosed public places in Scotland and several 
said to me that they would not see it in their 
lifetimes. However, only a couple of years later, 
the ban was in place and was respected. 

I have no doubt that the Smoking Prohibition 
(Children in Motor Vehicles) (Scotland) Bill puts 
another brick into the road that we are building 
towards a smoke-free Scotland. It is an important 
public health bill that will undoubtedly improve the 
health of children in Scotland. It is a clear and 
focused bill that is aimed at tackling one problem: 
the exposure of children to tobacco smoke in cars. 

The Scottish schools adolescent lifestyle and 
substance abuse survey for 2013 reported that 22 
per cent of Scottish children aged 13 to 15 were 
sometimes or often exposed to tobacco smoke in 
the car. That is nearly a quarter of our adolescents 
who are exposed to pollution levels that are often 
higher than those in Beijing or Delhi. Members 
should not forget that, last weekend, the smog in 
Beijing was so bad that children and old people 
were told to stay at home and not venture outside. 
However, some people seem to think that it is all 
right to expose their and other people’s children to 
that level of pollution. 

Smoking among 13 to 15-year-olds has now 
reached the lowest levels since we started doing 
modern surveys of smoking among that 
demographic group. Young people are choosing to 
turn away from the dangers of tobacco, and it is 
only right that we should support them by passing 
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legislation that protects them from other people’s 
unhealthy choices when they are too young to be 
able to make the choice for themselves. 

Children are more in need of protection than 
other groups in society for two reasons: one is that 
they are dependent upon adults and have little or 
no autonomy, and the other is that children are 
much more vulnerable to second-hand smoke 
than adults because of their smaller lung capacity 
and faster breathing rate. We tend to think only of 
asthma and other respiratory diseases when we 
consider second-hand smoke, but the Royal 
College of Physicians produced a report in 2010 
entitled “Passive Smoking and Children: A report 
of the Tobacco Advisory Group of the Royal 
College of Physicians” in which it estimated that 
one sudden infant death in five could be attributed 
to passive smoking. That is a terrifying and 
shocking statement. For that reason alone, even if 
for no other, we should pass the bill. 

I am pleased to note that the bill has been 
amended so that responsibility for enforcement will 
be shared between Police Scotland and local 
authorities. That was a smart move. 

John Mason (Glasgow Shettleston) (SNP): 
Stewart Maxwell mentioned enforcement. Is he as 
convinced as Mr Hume is that it will work? I see 
many drivers still using their mobile phones in their 
cars. The legislation on that is not enforced widely, 
although some people are caught. Does he really 
think that the bill will be enforced? 

Stewart Maxwell: Strangely enough, that 
intervention has echoes of the arguments that 
were made in 2003, 2004 and 2005 in advance of 
the smoking ban coming in. There is a difference. 
Many people do not recognise the dangers of the 
distraction that using a mobile phone in a car 
causes. I do not think that there is anybody in our 
society who does not recognise the dangers of 
second-hand smoke. 

Jim Hume: It is a misconception that there is no 
enforcement of the legislation on using mobile 
phones in cars or wearing seat belts. According to 
the last figures that I saw, about 13,000 people in 
Scotland in one year were fined for using their 
mobile phones in cars. 

Stewart Maxwell: I thank Mr Hume for that 
statistic. I think—he probably does, too—that the 
general public will accept the bill similarly to how 
they accepted the original ban on smoking in 
enclosed public spaces. The level of support for it 
is clear from survey evidence, and people 
understand the dangers not only to themselves 
but, in particular, to children. 

I am aware that the Scottish Government, Police 
Scotland and the Royal Environmental Health 
Institute of Scotland all supported the multimodel 
approach to enforcement in the belief that the bill 

would have more impact if that amendment were 
included. I am glad that that advice was listened to 
and the change was made. 

We know that more than a fifth of our 
adolescents are exposed to second-hand smoke 
in cars and that similar legislation is already in 
place in Australia and Canada and is working well. 
France introduced a ban in the summer, and 
England and Wales enforced one at the beginning 
of October. 

It is also clear that the bill is likely to be popular 
with the Scottish public. The Health and Sport 
Committee found that 93 per cent of the 
respondents to their call for written evidence 
supported the bill’s general principles, and a 
YouGov survey that was commissioned by ASH 
Scotland found that 85 per cent of adults and 72 
per cent of adult smokers supported the 
introduction of a ban on smoking in vehicles 
carrying children. 

The Deputy Presiding Officer: Mr Maxwell, 
could you conclude, please. 

Stewart Maxwell: The public is in favour of the 
bill, health professionals are in favour of the bill, 
and the time is ripe for us to protect our children 
and move Scotland towards a smoke-free future.  

Once again, I congratulate Jim Hume, and I will 
vote for the bill at decision time with a great deal of 
pleasure. 

The Deputy Presiding Officer: I call Malcolm 
Chisholm. Speeches should be of four minutes, 
please. 

15:30 
Malcolm Chisholm (Edinburgh Northern and 

Leith) (Lab): I congratulate Jim Hume on 
introducing the bill, which I am sure that everyone 
will vote for at decision time.  

We went over some of the arguments when we 
debated the amendments. As I said then, the 
science in the area is not in doubt. Legislation 
already works well in countries such as Australia 
and Canada, and has been introduced recently in 
England. Most important of all, the bill is an 
extension of existing provision and, through the 
course of the debates that took place 10 and more 
years ago, everyone now accepts the arguments 
about the consequences of second-hand smoke 
for those inhaling it but not actually smoking. It 
would be appropriate once again, in this year in 
which he tragically died, to pay tribute to Tom 
McCabe’s work on that legislation. Although I was 
the Minister for Health and Community Care when 
the consultation was launched, I know better than 
anyone that it was he who drove the legislation 
forward and did the work. 
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We are told that, as bad as second-hand smoke 
is everywhere, it is particularly bad in small 
enclosed spaces such as cars. There is a fairly 
staggering statistic that levels increase in spaces 
such as cars to more than 11 times those in a 
smoky pub. There is therefore a particular need for 
legislation that relates to enclosed public spaces.  

On top of that is the particular problem that 
children are vulnerable, and the briefing that we 
had from Cancer Research UK was very useful in 
that regard. It talks about a cotinine indicator used 
to measure second-hand smoke exposure. The 
indicator showed that levels were 70 per cent 
higher in children than in adults.  

Cancer Research UK also referred to statistics 
showing 165,000 cases of disease among children 
across the UK caused by second-hand smoke. 
Richard Simpson may go further into the details, 
but, as Stewart Maxwell said, a lot of them, 
although not all of them, are respiratory diseases. 

I was on the Health and Sport Committee for 
stage 2, although not for stage 1. I will briefly talk 
about the amendments. The amendment on joint 
enforcement has already been referred to and, to 
pick up the point about the earlier legislation, the 
bill now mirrors the provisions of the Smoking, 
Health and Social Care (Scotland) Act 2005.  

I moved an amendment, as Jim Hume said, but 
I was persuaded by his arguments that it was 
better to keep the bill simple and the arguments 
focused on children’s health and the offending 
smoker, and to keep drivers out of it.  

There is an important opportunity now to 
educate people about the harm caused by 
second-hand smoke. Clearly, there will have to be 
a campaign in relation to the specific offence, but, 
as part of that, the wider messages about the 
dangers of second-hand smoke can be 
emphasised. That will be useful in all sorts of 
ways. 

As Jenny Marra emphasised, action on smoking 
has to be right at the top of the public health 
agenda, and I hope that the Government is still 
looking at a range of measures. We have come a 
long way on smoking, but this does not 
necessarily have to be the end of the road. We are 
not going fast enough towards the target of only 5 
per cent of people smoking by the mid-2030s—
and some people might want to amend that to 
nobody smoking by that time.  

Jenny Marra mentioned smoking in 
tenements—in what we in Edinburgh would call 
the stair rather than the close. That has been 
brought up with me, as it has been with many 
others, and it is an area that the Government 
could look at. 

Clearly, we talked about other measures as part 
of the Health (Tobacco, Nicotine etc. and Care) 
(Scotland) Bill, but I will not go into those 
controversies today in case I get into another 
argument with Stewart Maxwell. 

Finally, there is the health inequalities 
dimension of smoking. Four times as many people 
in the most disadvantaged areas smoke compared 
with people in the most affluent areas. Action on 
smoking is also action against health inequalities, 
as well as supporting public health more generally. 

15:34 
Nanette Milne (North East Scotland) (Con): 

As we round off our work on the bill, I add my 
thanks to the witnesses who gave both written and 
oral evidence to the Health and Sport Committee 
as we scrutinised the bill. I particularly thank the 
committee clerks and the Scottish Parliament 
information centre team for their help in bringing 
together that evidence for our committee report. 
As we near the end of the parliamentary session, 
the Health and Sport Committee is—as Jim Hume 
indicated—dealing with a particularly heavy 
legislative agenda, and we simply could not get 
through it without the hard work of the people I 
have mentioned. 

I congratulate Jim Hume on the work that he 
has put into formulating the bill and on securing 
the Government support without which it would not 
have come to fruition. 

There is no doubt that, in the decade since the 
legislation to ban smoking in public places was 
enacted, we have seen a transformational change 
in attitudes to smoking and an increasing public 
realisation of the harmful effects not only of the 
active smoking of tobacco but of the passive 
inhalation of tobacco products. That, I am sure, 
accounts for the widespread support that the bill 
has received from the public, with 85 per cent of 
Scottish adults agreeing with it, including 72 per 
cent of smokers themselves. 

There is also no doubt that levels of passive 
smoking in cars can be very high—as we heard 
from Jackson Carlaw in relation to his childhood 
experiences—because of the restricted area in 
which smoke can circulate. It has been shown that 
air conditioning or opening the windows does not 
remove the associated risks to the people who are 
shut into that confined space. 

As children are particularly vulnerable because 
of their developing respiratory systems and rapid 
breathing, it is right to protect them from smoke 
inhalation when they are in vehicles with adults 
who may be smoking tobacco products. Our 
concern has not been with the principle of 
protecting people under 18 from the harmful 
effects of second-hand smoke; rather, our concern 
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has been with the possible problems that we 
foresee in enforcing the legislation, as John 
Mason suggested. That is why we sought to have 
the impact of the bill assessed by Parliament a few 
years after it is enacted—the Law Society of 
Scotland shares that view—to ensure that young 
people are in fact being protected by it.  

In a Parliament without a revising chamber, and 
with the pressure of work on its health committee 
being such that post-legislative scrutiny of the laws 
that we pass is well-nigh impossible, it will become 
increasingly important to include provisions in 
public health legislation that will enforce the 
examination of that legislation’s impact on 
modifying public opinion. However, it is clear that 
Parliament is not yet prepared to accept that 
reasoning. In the case of the bill, that will certainly 
not preclude us from supporting efforts to protect 
young and vulnerable people from secondary 
smoke inhalation. I hope that the bill will have the 
success that it deserves. 

Once again, I congratulate Jim Hume on his 
successful efforts to bring Scotland into line with 
other parts of the United Kingdom and those 
countries that have similar legislation in place, 
such as Canada and Australia. 

There is a general acceptance that the 
legislation that we are passing today will not be a 
panacea but that it has the potential—if reinforced 
by appropriate and on-going education, together 
with the other anti-smoking initiatives that the 
minister mentioned—to be of significant benefit to 
the health of Scotland’s children by changing 
people’s attitudes towards smoking in cars while 
children are present. We will therefore join the rest 
of the chamber in voting for the bill at decision 
time. 

15:38 
Dr Richard Simpson (Mid Scotland and Fife) 

(Lab): I join other members in congratulating Jim 
Hume on introducing the bill and seeing it through 
all its processes. I hope to do something similar in 
the spring, although I am not getting support from 
the Government in the way that he has done, and 
of course Government support is critical. 

Smoking and, indeed, alcohol, are two of the 
three big problems in our society, and we are on a 
journey to a smoke-free society. I was delighted to 
be associated with Kenny Gibson’s early efforts in 
that regard in 1999. At that time, the evidence of 
the dangers of second-hand smoke was much 
less clear, although, as Jackson Carlaw 
graphically described in his usual excellent 
narrative style, the effects were part of common 
experience, as 70 per cent of people smoked. It 
took another six years after 1999 for attitudes to 
change and for the evidence to emerge—with, 

eventually, the legislation banning smoking in 
public places being passed.  

The bill has widespread public support, as 
Stewart Maxwell spelled out, even among 
smokers. Even the Freedom Organisation for the 
Right to Enjoy Smoking Tobacco—FOREST—
which is a tobacco industry-sponsored 
organisation, has said that smoking in cars while 
children are present should not happen, although 
it still opposes the bill.  

Many other jurisdictions have acted, with good 
results, and there is likely to be reasonable 
compliance with the bill—I hope—as there was 
with the legislation banning smoking in public 
places. When the attitudes are right, people will 
follow the legislation fairly readily. 

We know that there are about 60,000 individuals 
who smoke in cars while children are present, so 
there are a significant number of people who need 
to change their behaviour. As Malcolm Chisholm 
reminded us, there is a strong health inequalities 
element in smoking, and that is also true of 
smoking in cars. 

The details of the background research are 
probably well known and were rehearsed in the 
stage 1 discussions and in the evidence that was 
presented. Canadian research showed that the 
exposure to smoke from a single cigarette in a 
stationary car with the windows closed is 11 times 
higher than in the average bar, as Malcolm 
Chisholm said. In a moving car, that exposure is 
still seven times as high as in a bar; opening the 
window and having the air conditioning on does 
not make a sufficient difference. The particle levels 
are still more than 100 times greater than the 
United States Environmental Protection Agency’s 
24-hour standard, and 15 times the hazardous 
rating. There is no doubt that that is significant.  

The consequences for children are undoubtedly 
bad. As many speakers have said, it is worse for 
children because of their immature lungs and 
faster respiratory rates. The levels of cotinine have 
been found to be much higher in children who 
experience second-hand smoke in the same 
situation as adults. Asthma, for example, can 
easily be exacerbated. The number of asthma 
admissions dropped significantly after the ban on 
smoking in public places, and I hope that we will 
see something similar, if not as great, as a result 
of this ban. 

Only last week, I came across an interesting 
piece of research from Japan that found that 
second-hand smoke is strongly associated with 
dental caries in children. That was not something 
that I had previously thought of. There is a lot of 
research on smoke exposure. A review of 18 
studies found that it doubles the risk of meningitis 
and causes problems with DNA; it has been 
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shown to be associated with increased risk of 
stillbirth, birth defects and cot death; it increases 
teenage hearing loss and glue ear; and it is 
associated with worse mental health in relation to 
hyperactivity and conduct disorders. 

Members have referred to the Scottish schools 
adolescent lifestyle and substance use survey 
report. I think that it was Stewart Maxwell who said 
that the numbers are the lowest ever. However, 
there is a gender reversal that is really worrying 
and which is also reflected in the adult situation, 
with rising levels of lung cancer in women.  

As I have only four minutes, I will move to the 
end of my speech. It is an excellent bill, but we 
need to think now about the next steps. We are 
using a salami tactic to gradually choke off the 
tobacco industry—the faster that we do that, the 
better. Jenny Marra made the welcome suggestion 
that we need to look at common spaces, such as 
stairwells and closes, as a method of extending 
the ban in public places. There is all sorts of 
legislation abroad that we should consider. 

The Deputy Presiding Officer (John Scott): 
You said that you were just about to finish, Dr 
Simpson. 

Dr Simpson: I am. I support the bill and the call 
for a debate—in Government time—on major 
public health issues. 

15:42 
Maureen Watt: I thank all members for their 

constructive and almost entirely consensual 
speeches on what is a very important piece of 
legislation for the health of Scotland’s children. 
That is Parliament at its best.  

I also take the opportunity again to thank Jim 
Hume and the non-Government bills unit for their 
work, the members of the Health and Sport 
Committee for their helpful consideration of the 
bill, and the committee clerks who assisted that 
work over the past year. I also thank my busy 
Scottish Government officials in the tobacco 
control team for all their work on the Smoking 
Prohibition (Children in Motor Vehicles) (Scotland) 
Bill and on the Health (Tobacco, Nicotine etc and 
Care) (Scotland) Bill, which they are dealing with 
at the same time. I wish them a good festive 
season. 

I thank those who gave their time to provide 
evidence to the Health and Sport Committee, 
almost all of whom advocated that the bill is both 
proportionate and necessary. There has been 
much consensus and it is great to hear such 
support for the bill.  

As I highlighted in my opening speech, the 
Scottish Government has made our commitment 
to protect children from exposure to second-hand 

smoke clear for some time. I know that many 
others are committed to the same goal. During the 
passage of the bill, Cancer Research UK lent its 
support, saying:  

“Making it illegal to smoke in cars with children will help 
protect them from the hundreds of lethal chemicals—
around 70 of which cause cancer—found in cigarette 
smoke”.  

The bill is an important milestone. It will play its 
part alongside the vast range of measures that will 
continue to be progressed by the Scottish 
Government to reduce tobacco-related harm.  

It has been 10 years since the introduction of 
smoke-free legislation. That important step has 
seen attitudes shift significantly. The bill is another 
measure that will build on and continue to drive 
culture change. 

James Cant, who was head of the British Lung 
Foundation when he gave evidence to the 
committee, said:  

“I envisage that, in a couple of years’ time—or even 
sooner—people will look at the issue in the same way that 
we look at putting a child in their car seat. You have to put 
the seat belt on because that is what you do to keep the 
child or young person safe on that journey.”—[Official 
Report, Health and Sport Committee,  9 June 2015; c 44.] 

That is exactly what I hope will be achieved.  

Putting in place robust tobacco control 
measures is not about stigmatising those who 
wish to smoke. Ultimately, we would all agree that 
it is necessary that we do all that we can to 
encourage children and young people to choose 
not to smoke and protect them from the harm that 
is caused by second-hand smoke. The bill is 
another important step in creating a tobacco-free 
generation in Scotland by 2034. It continues to 
promote the shift in social attitudes so that 
choosing not to smoke becomes the norm. 

I have had helpful dialogue with Jim Hume 
throughout the Parliament’s consideration of the 
bill and we have worked together to improve the 
bill’s provisions.   

I have always made clear that the Scottish 
Government supports the underpinning principles. 
It is my belief that the bill’s provisions are strong 
and the approach taken to implementing the 
offence is the right one. We will be happy to 
support the bill at decision time. 

15:46 
Jim Hume: It gives me great pleasure that the 

bill crosses party lines. We have a mutual goal of 
protecting children’s health in Scotland, which 
does the Parliament proud. 

As I have said repeatedly, the bill’s goal is to 
protect children and young people under the age 
of 18 from the harmful effects of second-hand 
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smoke. I am happy that the hard work that has 
been put in by everyone involved has resulted in a 
good, strong, cohesive and effective bill, which I 
hope and believe will be passed at decision time. 

During its passage through Parliament, the bill 
was strengthened at stage 2 and given unanimous 
support. We are now faced with the decision of 
whether to take the last step of passing the bill, 
which will see at least 60,000 children a week in 
Scotland benefiting from better health. Detailed 
scrutiny of the bill and input from the 160 
responses to my consultation, from the many 
organisations and individuals mentioned and from 
parliamentary committees have, at this final stage, 
brought to fruition a bill that will do what it was 
intended to do: protect the vulnerable from the 
toxic fumes of second-hand smoke in a very 
enclosed space.  

I again thank all members on the committees 
involved for their constructive work, and I thank 
the ministerial team, fellow members and the 
numerous charities, organisations and academics 
who were involved. I also thank my own office—
team Hume—past and present. It is good to see 
someone from the past—Craig Moran—in the 
public gallery. 

There is one other person whom I would like to 
thank: a woman who was selfless throughout her 
life, gave rather than took, inspired me and drove 
me on to make a difference in my community. She 
was a non-smoker who died 5 years and one 
week ago from lung cancer, which doubtless was 
brought on by inhaling second-hand smoke: my 
mother, Joyce Hume. I dedicate this bill to her.  

The consultation gathered wide and positive 
support. Its responses shaped the bill and it is a 
credit to the Parliament that we have the system 
that we do. Despite differing views on aspects of 
the legislation, we have a bill that is the next 
logical step in protecting the health of children. I 
believe that it will do that. 

By developing policies on smoking, we are 
closing loopholes in legislation that are hazardous 
to children. As members pointed out, cutting down 
people’s exposure to smoking from an early age 
results in significant benefits. Research shows that 
children who are exposed to second-hand smoke 
are more likely to become smokers themselves. 
The Minister for Public Health emphasised that 
point in the Government’s take it right outside 
campaign, which she mentioned. 

Campaigns have not been enough to protect the 
60,000 children who every week are exposed to 
second-hand smoke in cars. In its report, the 
Health and Sport Committee says: 

“education campaigns alone have not succeeded in 
protecting children from exposure to second-hand smoke in 
vehicles, and as such these further measures are needed.” 

Change in behaviour is vital. Reducing 
children’s exposure to second-hand smoke in 
vehicles can not only have immediate benefits in 
protecting children’s respiratory systems but 
reduce the likelihood that they will develop 
conditions in future. We have the chance to shape 
a number of preventative measures that will free 
up NHS resources in the future, give children a 
better chance to get a healthier start in life and 
save millions of pounds and lives for generations 
to come. The bill is as much about the short-term 
benefits as it is about ensuring long-term benefits 
and the prevention of serious diseases such as 
lung cancer. 

It was a famous inventor, Thomas Edison, who 
recognised that about a hundred years ago. He 
stated: 

“The doctor of the future will give no medication, but will 
interest his patients in the care of the human frame, diet 
and in the cause and prevention of disease.” 

The bill is in the interest of patients, cares for the 
human frame and goes a long way towards 
disease prevention. The future that Edison talked 
about is now. To truly protect children and their 
health, we must start preventing diseases and 
removing their catalysts. 

I have had close and constructive contact with 
the Scottish Government and I hope that 
continues into the future as the bill is enacted and 
its provisions are put in place. It is appropriate that 
legislation that is designed to protect children must 
not be burdensome, confusing or hard to explain 
to anyone. That is why I am glad that, at this final 
stage, the bill stands as a clear and simple 
message to all. It also provides clarity for the 
police officers and environmental officers who will 
enforce the bill’s provisions. 

To that end, I am encouraged that Scottish 
ministers will undertake a campaign on 
commencement of the bill’s provisions under 
section 5. I welcome the fact that a high-profile 
information and awareness campaign will 
accompany this important new law. We want 
people to realise and understand the detriments to 
children’s health from second-hand smoke and to 
recognise that opening the window makes little 
difference and can, in fact, worsen the intensity of 
smoke in the rear seats. 

The campaign could add to the bill’s benefits, 
because it could provide positive spillovers and 
more opportunities for a wider part of the 
population who might not have children at the 
moment but might alter their behaviour when they 
give their friends a lift to work. 

The provisions in the bill can be clearly 
understood and enforced. They will be effective in 
encouraging a cultural shift towards healthier 
habits and a better understanding of the dangers 
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of second-hand smoke, even when it cannot be 
seen. The bill will also have a positive impact on 
improving the health of future generations to 
come. 

That is why voting for the bill is in the interests 
of parents, children and their future children, in 
that it will remove one more harmful factor from 
our lifestyles. The bill has had the backing of the 
British Medical Association, the Children and 
Young People’s Commissioner Scotland, Cancer 
Research UK, the British Heart Foundation, the 
British Lung Foundation and many more; a long 
list of supporters and health professionals, who 
are the people who know. 

It sets the Parliament in good standing to be one 
of the pioneering Parliaments in Europe to adopt 
such legislation. The British Heart Foundation 
recognises the bill as 
“the first … to introduce the debate about regulating 
smoking in vehicles in any UK Parliament”. 

The BHF goes on to say that the bill has sparked 
“great media debate” and that its progress 
“has led to a ban in England and Wales”. 

We can be proud that the Scottish Parliament has 
again led the way in protecting the vulnerable. It 
will give children in Scotland a better start in life, 
knowing that this aspect of their health is legally 
protected in such an enclosed space. 

I conclude by again thanking those who were 
involved for their co-operative approach. We have 
a bill that can help to ensure that 60,000 children 
every week in Scotland get the healthy start to life 
that they deserve. I look forward to support from 
across the chamber today at decision time. 
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